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Struggle  Between  President  Johnson  and  Congress 


OVER  RECONSTRUCTION. 


CHAPTER  I. 


THEORIES  OF  RECONSTRUCTION   PRIOR  TO  THE  CLOSE 

OF  THE  WAR. 

I.  The  war  of  the  rebellion  afforded  opportunity  for 
the  people  of  the  United  States  to  obtain  a  far  clearer 
conception  of  the  powers  and  limitations  of  the  federal  con- 
stitution than  had  previously  been  possible,  and  settled  be- 
yond possibility  of  further  debate  some  of  the  most  import- 
ant questions  which  had  arisea  since  its  interpretation  as  an 
"instrument  of  evidence"  had  begun.  Yet  when  General 
Johnston  had  surrendered  his  army  on  April  26,  1865,  virtu- 
ally bringing  the  war  to  a  close,  the  country  found  that  one 
great  constitutional  question,  a  question  of  the  highest 
practical  importance,  still  remained  unsolved ;  and  for  several 
years  the  best  energies  of  our  statesmen  were  occupied  with 
its  solution.  Eleven  of  the  States  had  for  four  years  been 
in  armed  insurrection,  but  now,  through  superior  force,  they 
lay  helpless  at  the  feet  of  the  Union.  Under  these  circum- 
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Stances,  what  was  their  constitutional  relation  to  the  federal^ 
government  ?  """ 

Previous  to  the  passage  of  the  ordinance  of  secession  by 
the  convention  of  South  Carolina  in  i860,  the  nation  never 
had  been  called  upon  to  determine  the  status  of  a  State 
which  declared  its  relation  to  the  federal  government  severed. 
Certainly  if  a  State  could  establish  its  independence  by  war, 
the  question,  so  far  as  such  State  was  concerned,  would  have 
no  significance ;  but  as  such  a  conclusion  of  the  difficulty 
could  not  be  considered  for  an  instant,  the  status  of  the 
seceded  State,  both  before  and  after  the  cessation  of  hos- 
tilities, immediately  became  an  important  subject  of  discus- 
sion^ The  gradual  evolution  of  popular  sentiment,  from  the 
belief  that.  the.  dignity  .61  a  State  shotrid-not  be  tampered 
with^to  the  belief  that  by  an  act  oi  secession  a  State  divested 
\  itself  pf_alljt§.  rights  and  privileges  as  a  State,  and  reverted 
\  to  the  condition  of  a  Territory,  forms  an  interesting  chapter 
in  the  history  of  the  unwritten  constitution  of  the  United 
States. 


^        2.  When  the  37th  Congress  met  on  July  4,  i86j,  in  pur- 
'    suance  of  Lincoln's  proclamation,  the  war  nad  not  been  in 
progress  long  enough  to  show  to  the  country  the  extremqii 
gravity  of  the  situation  and  the  wideness  of  the  gap  which 
had  arisen  between  the  Southern  States  and  the  rest  of* the 
--  "Union.    TTbe  commgjj^bejief  was  the^tJJU4»tiAdipled..agitators, 
r  who  represented  only  a  small  minority  of  the  legal  voters  ia. 

-llie  iiiSffrfectionary  Jitates,  nad  ODtairieaTemporary  control 
\  over  iheZgovernmentsTot  tliese  ^ates,'  and  were  waging  a 

\  war  a^ains^  the  Union,  in  which  they  were  unsupported  by 

thejDOaiftttty i-«nd  thattke  latterjwouM  joyfully  resume  con- 
trol of  their  governments  as  soon  as  the  opportunity  should 
l^e  given  them,  whiclilt  w«a  confidently  believed  would  soon 
^^Pfin  -  T^h-af  iQ,Tfip  war^ag  to  be  Carried,  on^.not  against 
the  States  which   claimed    to' have  seceded,  but  against  a 

LiJEitSm"  efement  of  tlie  Southern  pOptTlatTon. 
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The  extreme  solicitude  felt  by  Congress  for  the  proper  ^  ^{  /i '  V 
preservation  of  the  sovereign  privileges  of  these  States  is  ^^  ^t/^^"* 
shown  by  the  practical  unanimity  with  which  a  resolution 
submitted  by  Mr.  Crittenden,  on  July  22,  was  carried,  there 
being  only  two  dissenting  voices.'  It  declared  the  sense  of 
the  I^u^m^  to  be  that*  "  this  war  is  not  waged  upon  our  part 
in  any  spirit  of  oppression,  nor  for  any  purpose  of  conquest 
or  subjugation,  nor  purpose  of  overthrowing  or  interfering 
with  the  rights  or  established  institutions  of  those  States,  but 
to  defend  and  maintain  the  supremacy  of  the  Constitution 
and  to  preserve  the  Union  with  all  the  dignity,  equality,  and 
rights  of  the  several  States  unimpaired ;  and  that  as  soon  as 
jse  objects  are  accomplished  the  war  ought  to  cease." 
iree    days   later,  AiiUlUW  ^9fftf99m^  then  a  Senator  from 


c 


Tennessee,  submitted  the  same  resolution  in  the^  Senate,^ 
where  it  was  also  carried  with  practical  unanimity,  although 
thejjisgussion  indicated  a  confused  idea  as  to  its  exag^^ig- 
m\ 

But  few  months  passed  by  before  this  staunch  confidence 

m  jfchfticights  of  the  States  began  to  be  shaken ;  a  feeling 

yjg^^risen  which  had  not  as  yet  resolved  itself  into 

a  definite  change  of  attitude,  yet  laj^^h^was  sufficient  to^r^- 

I"*  xeat  the  re-endorsement  of  Mr.  Crittenden  s  resoTuEESjSrtro- 

I       duced  by"Mr.  fToITriUll,  l>eLlLlllb^f'^''T8(5irand  tabled  by  a 

^     A  series  01  resolutions  introduced  in  the  Sejiajtg  by  Mn 
■  Davis  qfjCentucky,  on  Februaiyj,j,j,Sfii«f  while  preserving 

'  Scott,  ReconstrucHon  during  the  Civil  War,  241;  ff. 


^  House  yournal,  xst  Session,  37th  Congress,  pp.  123-5. 

'  Alexander  H.  Stephens,  in  The  War  between  the  States^  uses  this  fact  as  a 
basis  for  the  charge  that  Johnson  was  inconsistent  in  refusing  to  ratify  the 
Sherman-Johnston  Convention. 

^  House  yournaif  2d  Session,  37th  Congress,  p.  33. 

*  Senate  Journal^  2d  Session,  37th  Congress,  ^p.  202-4. 
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in  the  main  the  principles  then  in  vogue,  assumed  a  some- 
what broader  tone  and  expressed  very  /-i^^*-iy  *-v^^  ^7lit;f  '^  a 
large  element  nf  tlK'  flj^yipViHni  ylacc^c  Affi^lBi^ng  ^ll^P^^" 
ency  ot  iKe  privileges  of  the  people  of  the  United  States, 
it  denied  the  criminality  of  the  citizen  who  does  not  perform 
**  his  duties  of  loyalty  and  obedience,  when  the  government 
fails  to  give  him  protection  and  security,"  and  declared  that 
the  powers  of  the  nation  and  State  in  the  State  are  simply  in 
suspension  "during  a  period  of  insurrection,  and  should  be 
resumed,  unimpaired,  when  the  insurrection  ceasps.  Here 
also  was  affirmed,  in  unmistakable  terms,  the  inability  of  the 
States  to  secede,  and  the  consequent  obligation  of  the  United 
States^  to  preserve  in  these  States  republican  forms  of  govern- 
ment.    The    guilty   leaders   should  Jbe_  punished,   but   the 

asses  should  receive  amnesty ;  and  immediately  following 
the  importsflTfaflttiission  was  made  that "  if  the  people  of  any 
State  cannot  or  will  not  reconstruct  their  state  government, 
and  return  to  loyalty  and  duty.  Congress  should  provide  a 
government  for  such  State  as  a  territory  of  the  United  States, 
securing  to  the  people  thereof  their  appropriate  constitu- 
jtional  rights." 

Here,  in  connection  with  the  positive  statement  that  a 
StfttfLcaaaoit-. secede,  and  the  implication  that  the  insur- 
rectionary citizen  may  be  upheld  in  his  actions,  was  a  clear 
expression  of  so-called  extra-constitutional  powers  in  treat- 
ing incorrigible  States  as  territories.  It  would  be  interesting 
to  know  how  t;hese  resolutions  were  viewed  by  the  Senate, 
but  they  were  laid  on^  tTie  ^table  and  never  taken  up  for 
discussion. 

3.  bilring  the*opening  days  of  the  3d  Session  of  the  37th 
Congress,  the  question  of  the  right  to  interfere  with  the 
States  as  States,  was  brought  fairly  before  the  House  by  a 
series  of  res^olutions  in  which  the  policy  of  the  e^^reme  wing 


iration  is    ^ 
nation  of  g^/r 
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Ffc^wi/x/^^yfiV  parj^y  wflfi  ffvpresseH,'     In  them   it   is 

Union  as  it  was^  must  be^cgsfcored  and 
maintained,  one  and  indivisible."  '     When  this  declaration 
:amined,  with  the  President's  preliminary  proclamation 
emancipation  in  mind,  the  significance  of  the  three  italicised 
words  can  be  seen.     The  resolutions,  after  quoting  the  sub-     ^^\j 
stance   of  the  Crittenden  resolution,  further  declared  that        ^^ 
"whoever  shall  pervert  or  attempt  to  pervert  the  same  to  a 
war  of  conquest  or  subjugation,  or  for  the  overthxxMving  or 
mterlering  with  the  rights  or  estab][i§Jigd.  iftatitMtififlSjOf  4ny  of 
the  States,  and  to  abolish  slavery  tfierein^^  or  for  the  purpose 
of  destroying  or  impairing  the  dignity,  equality,  or  rig^hts  of 
any  of  the  States,  will  be  guilty  of  a  flagrant  hreachu  oi.  public 
faith  and  of  a  high  crime' against^the.XLpnstituJtion  >aa<llhe 
Unipn."     The  same  guilt  was  declared  to  attach  to  all  who 
should  '*  propose  by  federal  authority,  to  extinguish  any  of 
the  States  of  the   Union,  or  to  declare  any  of  them  extin- 
guished, and  to  establish  territorial  governments  within  the 


same." 


These  resolutions,  which  were  an  open  attack  upon  the 
presidential  policy,  were  tabled  by  a  vote  of  79  to  50,  a  party 
vote.  Ihis  fact  is  of  significance  as  an  evidence  of  the 
growing  feeling  in  the  House,  that  the  sovereign  rights  of 
the  States  might  be  too  highly  considered^  and  that  decided 
discipline  of  some  kind  might  be  found  a  mesLSure  of  neces- 
sity. It  began  to  be  doubted  whether  in  some  of  these 
States  there  could  be  found  a  sufficient  number  of  loyal 
citizens  to  carry  on  the  government  without  modifications 
of  the  old  constitution  and  laws.  •  At  the  same  time  the 
small  majority  by  which  the  resolutions  were  tabled  shows 

^  House  Journal^  37tli  Congress,  3d  Session,  p.  43.  Introduced  December  5, 
f^2.  by  C  L.  Vallandigham»  whose  subsequent  career  is  well  known.  See  Cox 
Three  Decades  of  Federal  Legisiation,  pp.  80-85. 

*  The  italics  are  mine. 
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that  the  old  idea  still  exercised  a  powerful  influence  in  the 


ouse. 


Oh  December   14,  1863,  resolutions  were  introduced  by 

Mr.  Finck,*   and  others   two   days   later   by   Mr.  Rollins," 

fl  V^       \  ^'^^^^  were  very  similar  to  the  Crittenden  resolution,  and 

^  f,J^^^  were  introduced  merely  as  expressions  of  the  Democratic 

^r  I  policy,  since  the  Republican  majority  was  too  pronounced 

\  I  to  permit  their  adoption. 

♦  \^  From  the  beginning  of  the  war,  the  policy  of  the  Demo- 
cratic party  in  the  North  was  to  bring  about  some  agreement 
between  the  North  and  the  South,  by  compromises  and  con- 
cessions, and  should  the  issue  finally  be  determined  in  favor 
of  the  Union  even  by  dint  of  superior  strength,  to  restore 
Southern  States  to  their  former  condition.  In  short,  the 
theory  held  almost  unanimously  by  Congress  attKe^opening 
of  the  37th-Ctmgress,  was  retained  as  the  Democratic  theory ,3 
while  the  Remihlfcans  gradually  modified  their  opinions, 
>,  and  with  the  progress  oi  events  developed^a  theory  different 
'  from  both  the  Democratic  and  the  presidential  theory. 

Aren  after  the  proclamation  of  emancipation  had  come  to 

►e  recognized  as  one  of  the  natural  results  of  the  war,  the 

>olicy  of  the  Democratic  party  was   unchanged  except  as 

Aiecessarily  modified  by  emancipation,  and  in  the  House,  on 

TeEruary  8,  1864,  Jacob  B.  Blair  submitted  resolutions*  in 

which  it  was  stated  that  "  every  State  which  has  -ever  been, 

is  still  a  State  in  the  Union,  and  that  when  this  rebellion 

shall  have  been  put  down,  each  of  the  so-called  seceding 

States  will  have  the  same  rights,  privileges,  and  immunities 

under  the  Constitution  as  any  one  of  the  loyal  States,  except 

so  far  as  the  holding  of  African  slaves  in  bondage  is  affected 


^  House  yournal^  1st  Session,  38th  Congress,  p.  48. 
'See  Cox,  l^hree  Decades  of  Federal  Legislatiotiy  123. 
^  House  Journal^  ist  Session,  38tb  Congress,  pp.  238-9. 


*  Ibid.y  pp.  65-6. 
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by  the  President's  proclamation."  These  resolutions  also 
repudiated  **  the  doctrine  advanced  by  some^  that  the  sp- 
called  seceding  States  have  ceased  to  be  States  of  and  in  the 
^ion.  and  have  become  territories  thereof,  or  stand  in  the 

relation  of  foreiga  J22MaiI2.af  .war.  .tbei^wSLT'  /jj    #. 

But  besides  political  declarations,  the  Democratic  theory  uff^^^ 
Joimd  other  ways  of  expression  in  Congress.     From  the  very     ^""l^^^^^. 
commencement  of  the  war,  many  of  the  leaders  gf  tbi^p^rty    ^      9  * 
were  confident  that  hostilities  could   be  brought  to  an  end 
and  peaceful  relations  restored  by  a  convention  of  States,  and 
several  attempts  were  made  to  induce  Congress  to  consider  » 

bly  some   such   plan.''     As  early  as    !"^y    ^^    ^6i      1  Jf     J^ 
only  eleven  days  after  the  convening  of  the  extra  session    /  ^  M^^ 
of   Congress,  Benjamin   Wood   introduced   a   resolution  in  \  \ 

the   House,"   which    recommended    that   the    governors  of    / 
the    several    States   "convene    their    legislatures    for    the    I 
purpose    of    calling    an    election    to   select   two   delegates    \ 
from  each  Congressional  district,  to  meet  in  general  con-      1 
vention  at   Louisville,  in   Kentucky,  on   the   first  Monday     / 
in  September  next;   the  purpose  of  the  said  convention  to  / 
be  to  devise  measures  for  the  restoration  of  peace  to  our 
country." 

Again  at  the  opening  of  the  secqnd  session  on  December 
4,JLiigl^  jomt  resolutions  were  introduced  by  Mr.  Saulsbury, 
inTRe  Senate,^  to  appoint  Millard  Fillmore,  Franklin  Pierce, 
Roger  B.  Taney,  Edward  Everett,  Geo.  M.  Dallas,  Thomas 
Ewing,  Horace  Binney,  Reverdy  Johnson,  John  J.  Critten- 
den, George  E.  Pugh,  and  R.  W.  Thompson,  **  commissioners 
on  the  part  of  Congress,  to  confer  with  a  like  number  of 
commissioners  to  be  appointed  by  the  States  "  in  rebellion, 

'  For  a  very  able  disciusion  of  the  **  Efforts  at  Compromise,  1860-61,"  see  Fred- 
eric Bancroft's  article  in  Political  Science  Quarlerfy,  vi,  pp.  401-423. 

'  Cottgressional  Globe,  1st  Session,  37th  Congress,  p.  129. 

'  IHd^  2d  Session,  jyth  Congress,  part  i,  p.  8. 
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"  for  the  preservation  of  the  Union  and  the  maintenance  of 
the^  Constitution."  The  resolutions  also  provided  that  when 
the  several  States  should  have  appointed  their  commissioners, 
hostilities  should  cease,  ''  and  not  be  renewed  unless  said 
commission  shall  be  unable  to  agree,"  or  •*  agreement  shall 
be  rejected  either  by  Congress  or  by  the  aforesaid  States." 
f.  One  year  later,  De^gjotlg^^^^^,  a  third  attempt '  was 

'^  made  by  Mr.  Davis«^ilii^<Tl6iniUed  a  joint  resolution  in  the 
Senate  (S.  104),  proposing'a  convention  from  all  the  States' 
to  devise  means  for  the  reconstruction  of  tBe  Union,  and  on 
Mapaggj^^^i^Mn  Lazear  submitted  in  the  House,  resolu- 
tions wnich  were  to  authorize  the  President  to  **  adopt  or 
\\\t*  agree  upon  some  plan  upon  which  the  decision  of  the  great 
body  of  the  people  north  and  south  may  be  secured  upon 
the  question  of  calling  a  convention  composed  of  delegates 
from  all  the  States,  to  which  shall  be  referred  the  settlement 
of  all  questions  now  dividing  the  southern  States  from  the 
rest  of  the  Union,  with  a  view  to  the  restoration  of  the 
several  States  to  the  places  they  were  intended  to  occupy  in 
the  Union." 

During  the  later  years  of  the  war,  after  hope  of  success 
had  begun  to  die  out,  some  of  the  Southern  States  looked 
very  favorably  upon  the  plan ;  but  nothing  approximating 
such  a  convention  resulted.' 

4.  At  the  beginning  of  his  term  of  office.  President  Lin- 
coln held  the  then  prevailing  belief  in__the  supremacy  of.  the 
L  /^  ^y* '  ^States  in  all  mjattersnot  directly  under  federal  control^  and 
'    \}  as  a  matter  of  course  believed  that  at  the  cessation  of  hostili- 

/'  ties  each  State  should  immediately  resume  its  old  relations 

to  the  government,  its  local  matters  untouched  by  the  central 

^  Senate  Journal^  3d  Sesuon,  37th  Congress,  p.  24. 

f  '  See  Pollard's  Lost  Cause  Re^ainedy  pp.  44-57,  ^"^^  ^  discussion  of  the  growth 
(of  Southern  sentiment  favoring  measures  of  peace. 
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admiQistcaJion.^  But  the  ability  of  Lincoln  to  modify  his 
own  beliefs  on  any  subject  as  his  experience  widened  was 
never  better  manifested  than  on  this  very  question,  and  had 
he  lived  to  control  the  administration  through  the  period  of 
reconstruction,  it  fs'nol'^unreasonable'^lo"  suppose  that  his 


1^-^^^ 


attitude  would  have  undergone  still  greater  change.     As  the^ 
magnitude  of  the  struggle  became  more  apparent,  he  began 


*■    w 


M** 


to  deliberate  tipon  ^1^^  ftf^yiRahi^Jty  ^^^jtHjcing   ar"tlie  root  of 

tfie  evil,  despite  the..bl(3aK.it  .strnrlf  at.  gtata  liborty,  and  Uil 
two  proclamations  of  September  22,  1862,  and  January  i^      ^^ 
L863,^mark  the  basis  Of  the  executive  plan  of  reconstruction.         u  v 
The  Pierpoint  government*ctl,Virginia,had-b£Ca  recognized^  -^  '     \ 
in  i8j2tJUii>ut  its  recognition  was  in  harmony  with  the  early  (JW^'  *; 
attitude  of   Congress  towards  the  States,  and  involved  no  (  j^^o/"^^'^'^ 
questions  which  could  show  a  distinct  executive  policy. 

862,  after  the  capture  of  New  Orleans,  a  military  gov- 
■nor  of  Louisiana  was  appointed,  many  persons  in  the  vicin- 
ty  oJ  ^ew  Orleans  were  enrolled  as  citizens  of  the  United 
rStates,  and  two  districts  elected  representatives  to  Congress, 

|r  the  provisions  of  the  old  state  constitution.^  In  ^j^y*  *-• 
this  cSSe  there  was  a  distinct  development  of  the  execu- 
dicy.  f^ere  was  a  military  governor,  appointed  by 
the  President  and  so  an  instrument  of  the  Executive,  inter- 
fering with  the  civil  government  of  the  State,  controlling 
elections,  deciding  what  districts  were  entitled  to  elections, 
and  fixing  the  date  of  election.  This  was  very, different 
from  simple  restoration,  with  its  theory  that  the  national  gov- 
ernmenTnlnst  in  no  way  interfere  with  the  State  govern- 

'  It  is  improbable  that  be  ever  modified  his  views  as  to  the  continued  existence 
of  the  States — ^views  which  were  essentially  those  of  his  successor,  though  lesa 
dogmatically  asserted.  See  Hurd,  Theory  of  Our  National  Existence^  36  and 
Index;  PoUard,  Lost  Cause  Regained,  65. 

*  Cooper,  American  PolUics,  pp.  141-3. . 

'  Blaine,  Twenty  Years  of  Congress,  ii,  36. 


i6 


PRESIDENT  JOHNSON 


[16 


*   ^ 


And  when  the  two  members  elect,  Messrs. 
Flanders  and  Hahn,  presented  themselves  for  admission  into 
the  House  of  Representatives,  the  Democrats,  consistently 
with  their  belief  in  restoration,  which  up  to  that  time  had 
met  witir  no  serious  opposition,  opposed  their  admission 
strongly.  In  the  discussion  which  arose,  M&i^^&S^^es  well 
expressed  the  difTerence  in  theory  between  the  Democratic 
view  and  that  which  was  ultimately  to  beu^opted.  The 
roblem  was  stated  by  him  as  follows:*  *\\i  the  Southern 
Confederacy.js-a  foreign  power,  aiT  ind^p/ndent  nationality 
to-day,  and  yoU-liave. conquered  back  the  territory  of  Louis- 
iana,  you  may  thqii  sjibstitute  a  new  system  of  laws  in  the 
place  of  the  laws  Qf  th^t  State- .  Ypu  may  then  supplant  her 
civil  institutions  by  institutions  made  anew  for  her  by  the 
proper  authority  of  this  Government — not  by  the  executive, 
but  by  the,  lesislaiive  branch  of  the  Governm^j|;)|^.  assisted  by 
the  Executive  simply  to  the  extent  of  signing  his  name  to 
I  the  bills  of  legislation."  "  But  if  the  theory  we  have  been 
I  proceeding  upon  here,  that  this  Union  is  unbroken;  that  no 
\  States  have  sundered  the  bonds  that  bind  us  together ;  that 
c  no  successful  disunion  has  yet  taken  place — if  that  theory  is 
\  still  to  prevail  in  these  halls,  then  this  can  not  be  done, 
j  You  are  as  much  bound  to  uphold  the  laws  of  Louisiana  in 
'•^11  their  extent  and  in  all  their  parts,  as  you  are  to  uphold 
he  laws  of  Pennsylvania  or  New  York,  or  any  other  State 
civil  policy  has  not  been  disturbed." 
The  strong  appeal  to  remain  true  to  the  theory  first  main- 
tained by  Congress,  did  not  succeed  in  shutting  the  Louis- 
ianians  out,  and  for  one  month,  Februa_^  to  March,  1863^ 

they  were   recognized    as    members.     The  later  refusal   to 
_   ^    ^0^*^^  ■ '       —  .^    ^ 

admit  mernbers  from  insurrectionary  States  was  due,  not  to  a 
supposed  inconsistency  with  restoration  proper,  but  to  dis=r 
like  of  .the  presidential  policy. 

^  Congressional  Glode,  3d  Session,  37th  Congress,  part  i,  p.  834. 
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And  now  with  emancipation  still  another  element  entered    « 
into  the  question,  and  in  the  future  reconstruction,  Congress 
was  of  necessity  forced  to  follow  to  a  certain  extent  a  new  ' 
path  laid  out  by  the  President.     A  State  after  January.  1863, 
in  order  to  resume  its  former  relations,  must  at  least  make 
one  change  in  its  institutions,  and  perfect  restoration  could 
no  longer  Ke^  cpnsidered.     True,  a  large  minority  opposed 
the  emancipation  policy  of  the  President,  and  their  discontent 
took  expression  in  resolutions  such  as  '^\_  Cr^nxu^y  ^>lf^>/^-  y^^r  \\^- 
duced  into  the  House  on  December  15,  1862,  in  which  he  Y^t%/^0 
says  that  "  the  seceded  States  can  only  be  put  down,  if  at.all^  3^  t\'' 
by  being  regarded  as  out  of  constitutional  relaj^i^joijuth  the       ^ 
Union,"  implying,  of  course,  the  inability  of  the  President  to 
extinguish  their  local  institutions.     But  such  resolutions  were 
never  considered^  while  resoTutions  endorsing  the  policy  oi 

the  Pr^si^**"^  ii/#>r<*  agr^^H   tr>  '  "^ 

The  next  step  in  the  development  of  the  President's  policy   'i 
was  the  formation  of  a  definite  program^  which  States  wish-  ( 
ing  to  be  raatoi^  to   equal   rights  with  the  loyal   States  ( 
shjuildOoUo^    This  ^1-^^  ^*  — ^^.o^i^j^^;^^  .^w^a  by  him  at^\ ^^' ''  *'  ^ 

later  period  the  "  Lx>ujsiana  plan,"  was  omciallj/^arinounceTI       f  j ^  vC-^ 


•  ^^alM*-  - 


^      •■  • 


iciaj 
!r  3,  fSS^,  and  the  annu; 


JtrtigreS^of  the  same  date  defended  the  stand 

bis  proclamation  granted,  amnesty  to  all  citizens 

certain  specified  class^  ^)  who  would  take  an 

^  House  yournaly  3d  Session,  37U1  Congress,  pp.  69,  70. 

'  Cooper,  American  Politics^  bk.  i,  pp.  141--3.  On  Lincoln's  plan  of  Recon- 
8tra(!tion,  Cf,  GUlet,  Democracy  in  the  United  )States,  pp.  297-9;  Pollard,  Lost 
Cause  Regained,  65,  whicli  claims  that  Lincoln  could  have  successfully  carried  out 
his  policy  had  be  lived,  but  does  not  sustain  the  statement;  Cox,  Three  Decades, 
etc.,  pp.  336-345;  Wilson,  Rise  and  FaU  of  the  Slave  Power,  iii,  519-2O;  Scott, 
Uruetion  during,  the  Civil'  War,  267  ff, 

excepted  classes  were :  (i)  Confederate  civil  and  diplomatic  officers;    \ 
>nfederates  who  had  left  U.  S.  judicial  portions;   (3)  officers  above  colonel 
and  lieutenant  in  navy;   (4)  those  wlio  had  formerly  been  U.  S.  Con- 
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oath  to  support  the  Constitution,  as  well  as  all  acts  of  Con- 
gress and  proclamations  of  the  President  relating  to  slaves ; 
and  declared  that  whenever  one-tenth  of  the  voters  of  any 
insurrectionary  State  should  take  the  oath,  and  re-establish 
their  state  government,  "  which  shall  be  republican,  and  in 
no  wise  contravening  said  oath/'  that  government  would  be 
recognized  as  the  true  government  of  the  State  and  would 
receive  the  protection  guaranleed  to  the  States.  But  all 
questions  concerning  admission  to  Congress  would,  in  ac- 
cordance with  the  provisions  of  the  Constitution,  rest  entirely 
with  the  respective  houses  of  Congress.  The  questions  ^f 
negro  suflfrage  and  federal  supervision  of  the  freedmen  were 
jiot  tmiched,  and  no  provision  was  made  lo  eosui^  JgP^d 
faith  in  reconstruction,  beyond  the  mere  oath  exacted,  and 

eneral  oversight  pf^the  President. 

Under  the  provisions  of  the  proclamation,  three  States, 
ouisiana,  Arkansas,  and  Tennessee,*  set  up  new  gov- 
ernments, which  were  recognized  by  the  President  as 
true  govemtnents."  Congress,  however,  was  „by  no  means 
I  satisfied  with  this  lenient  way  of  treating  the  humbled 
T^  States.  The  feeling  that  the  executive  was  encroaching 
/t  upon  the  legislative  power  added  strength  to  the  discontent, 
iny  thought  that  if  the  presidential  policy,  without  modi- 
fication, were  carried  out,  the  reconstructed  States  would 
speedily  revert  to  the  control  of  the  very"  elerjlent  against 
whom  the  war  had  been  waged.  The  House,  by  a  strict 
p^rty  vote,3  authorized  the  appointment  of  a  select  commit- 

gressmen  and  had  aided  the  rebellion;  (5)  those  who  left  U.  S.  Army  and  Navy 
to  aid  the  rebellion ;  (6)  those  who  had  treated  negroes  captured  while  in  U.  S. 
military  or  naval  service  otherwise  than  as  prisoners  of  war. 

*  Wilson,  Rise  and  Fall  of  the  Slave  Power  in  Americay  iii,  531-41 ;    Cf,  Gillet, 
Democracy  in  the  United  States^  pp.  304-7. 

^  For  results  of  this  reorganization  in  Tennessee,  see  chap.  iii. 

'  With  one  exception — a  Republican,  Whaley,  of  West  Virginia,  voted  with  the 
negative. 
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tee  of  nine,  to  consider  that  portionof.  dia-PresideaJtlsLaneSr' (^  *     /  *"■ 
sagerelating^to  reconstruction,  with  authority  to  report  by        ^v- 
Dill    or   otherwise.     Henry   Winter    Davis    was    appointed     ^/    G    " 
chairman.    "Resolutions  were  submitted  by  Mr.  Williams  on    " 
March  14,  1 864^  which  were  backed  by  a^sentiment  In  Coa-  - 
gfess   thai   was   of  great  significance.     Congress  began  ta 
feel  its'  way  towards  a  distinctive  policy,  which  had  here- 
tofore been  supported   by  only  a  few,  who  were  considered 
as   holding  extremely  wild    and    untenable   views.      These  '  A^ 
reaolutions  stated  that  although  the  local  laws  were  sub-  /     4^         ) 
verted,  and  the  functions  of  the  civil  authorities  suspended  1    ^^ 
in  the  States   under   armed   occupation,   '*^s  soon  as   the  \ 
rebeittcmr'is  suppressed  in   any   of    the   revolting   States,"  \   . 
the  President  should  communicate  the  fact  to  Congress,  **  in    \  '\ 
order  that  it  may  take  the  proper  measures  for  the  reorgani-     \ 
zatioiTof  the  civil  governments  and  the  re-establishment  of       i 
the  rivil  lundtionaries  therein,  and  prescribe  such  terms  as  it       j 
may  deem  wise  and  proper  and  consistent  with  the  public 
sStety  for  the  readmission  of  those  districts  as  States  of  this 
TTnTnn^^  The  exclusive  right  of  the  legislative  power  "  to 
say  upon  what  terms  those  territories  shall  be  allowed  to  re- 
turn JtLQ.  the  Union^'/  was  also  asserted. 

The  issue  between  Congress  and  _thfi  Pxesident  took  more   7.,,-. 
definite  form  through  the  Davis-Wade  bill  of  1864."     This  v^ 
bill  had  been  drafted  during  the  latter  part  of   1863  by  the       'j  - 
select  committee  of  nine,  but  it  did  not  come  before  the        / 
House  for  consideration  till  Maj£.|\  .22,  -1864.  _  —  / 

The  objections  of  those  who  supported  this  bill  to  the 
Presidential  plan,  are  clearly  expressed  in  the  speech  of  H.    . 
Winter  Davis,  in  support  of  his  measure.     He  says*  that 

'  So  called  from  the  chairmen  of  the  House  and  Senate  committees  reporting 
the  bill. 

'  Congressional  Globe,  appendix,  1st  Session,  3|Bth  Congress,  p.  84.    See  also 
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it  (the  Presidential  plan),  "progosed  no^uardianship,o.fJthe 
United  Statesover  the  reorganization  of  the  governments, 
no  law  to^  prescribe  who  shall  vote,  no  civil  functionaries  to 
see  that  the  law  is  faithfully  executed,  no  supervising 
authority  to  control, and  judge  of  the.  elections.  But  if,  in 
any  manner,  by  the  toleration  of  martial  law  lately  pro- 
claimed the  fundamental  law,  under  the  dictation  of  any 
ipilitary  authority,  or  under  the  prescriptions  of  a  provost 
marshal,  |omething  in  the  form  of  a  government  shall  be 
presenteJf,  represented  to  rest  on  the  votes  of  one-tenth  of 
the  population,  the  President  will  recognize  that,  provided 
ft  does  not  contravene  the  proclamation  of  freedom  and  the 
iws  of  Congress :  and  to  secure  that,  an  oath  is  exacted." 
This  government  "  may  be  recognized  by  the  military  power 
and  may  not  be  recognized  by  the  civil  power,  so  that  it  would 
have  a  doubtful  existence,  half  civil  and  half  military,  neither 
a  temporary  government  by  law  of  Congress,  nor  a  state 
government,  something  as  unknown  to  the  Constitution  as 
the  rebel  government  that  refuses  to  recognize  it." 

n  place  of  this  method  of  organization,  which  Mr.  Davis 
justly  thought  so  wretchedly  loose,  he  proposed 'that  the 
President  jhould  appoint  provisional  governors  over  these 
States,  whose  firit  duty"sTio'urdT>e  to  enroll  the  white  citizens, 
througF  duTy'appoTnfea  United  "States  marshals.  Then  when 
a  majority  of  these  citizens  should  have  taken  the  oath  of 
allegiance,  they  should  be  permitted  to  hold  a  State  conven- 
tion  lor  the^purpose  oTTorming  a  constitution  under  which 
the  gdvernmerit  "might  be  re-estallished.J  But  all  Confed- 
erate office-holders  and  those  voluntarily  bearing  arms 
'  P '  against  the  United  Stateg  were  to  be  ineligible  as  delegates 
to  the  convention.  jJ  The  Wll  further  provided  that  the  consti- 

Lahr,  iii,  546:  Cox,  Three  Decades^  etc.,  339-341 ;  Wilson,  RUe  and  Fall  of  the 
Slave  Power  in  America,  iii,  520-28;  Johnson's  American  Orations,  iii,  242-260; 
Scott,  Reconstruction  during  the  Civil  War,  274  if. 
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herebel  debt,  abolish  slavery,  and 


* 

• 

I 


tution  should  "rep 

prohibit  the  higher^ miljiary.  a n^  ^i^^^^  officers  from  ygtipg.  for 
or  serving  as  governors  or  members  of.  the.Jegislaturej 
When  these  conditions  should  have  been  fulfilled,  and  the 
assent  of  Congress  to  the  recognition  of  the  new  government 
obtained,  the  President  should  be  notified,  and  should  then 
officially  recognize  the  government  by  proclamation,  after 
which  senators  and  representatives  would  be  admitted  to 
Congress.' 

In  the  speech  mentioned  above,  Mr.  Davis  claimed  that 
"  the  bill  challenges  the  support  of  all  who  consider  slavery 
the  cause  of  the  rebellion,  ajid  that  in  it  the  embers  of  rebel- 
lion will  stlways. smoulder;  of  those  who  think  that  freedom 
and  permanent  peace  are  inseparable,  and  who  are  deter- 
mined, so  far  as  their  constitutional  authority  will  allow  them, 

secure  these  fruits  by  adequate  legislation." 

But  in  this  plan  there  was  no  attempt  to  intfoducQ,  n^gro    .  , 
suffrage.     The  only  question  of  importance  seemed  to  be :     Y^ 

can  we  ensure  the  subservience  of  these  States  to  the    *^^\c  > 
federal  cr^piitiiuTFn  T*  '  Th^  supporters  of  the  Davis  plan  in-  ^  >; 
sisted  that  "  the  rebel  States  must  be  governed  by  Congress  ^    ^ Y^ 
till  they  submit  and   form  a   state  government  under  the     ^'^-^ 
Constitution";    otherwise   "Congress  must  recognize  state      "    _j<l 
governments  which  do  not  recognize  either  Congress  or  the 
Constitution  of  the  United  States ;  or  there  must  be  an  entire 
absence  of  all  government  in  the  rebel  States ;  and  that  is 
anarchy.**     It  was  absurd,  the  argument  continued,  to  recog- 
nize a  government  which  did  not  recognize  the  Constitution ; 
and  "  to  accept  the  alternative  of  anarchy  as  the  constitu- 
tional condition  of  a  State  is  to  assert  the  failure  of  the  Con- 
stitution  and   the   end  of  republican   government.      Until, 
therefore.  Congress  recognize  a  state  government,  organized 
_under  its  auspices,  there   is   no  government  in   the  rebel 

^  Cooper,  American  PoHHcSf  bk.  i,  p.  169. 
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States  except  the  authority  of  Congress."  From  this  it 
logically  followed  that  in  the  absence  of  all  State  govern- 
ment it  was  the  duty  of  Congress  to  "administer  civil 
government  until  the  people  shall,  under  its  guidance,  sub- 
mit to  the  Constitution  of  the  United  States,**  and  reorganize 
government  under  whatever  conditions  Congress  might 
require. 

These  arguments  appealed  to  sentiments  which  were  be- 
coming very  popular  in  Congress.  The  theory  that  a  State 
by  seceding  ceased  to  exist  as  a  gt^_^C  WffS  er?^"^"y-ff^»^'^*'»c^ 
ground,  and  the  Davis  plan,  by  which  the  central  government 
was  to  control  the  State  as  a  territory,  though  for  so  limited 
a  time,  rapidly  gained  supporters. 

Mr.  Fernando  Beaman,  of  Michigan,  who  also  considered 
that  the  seceded  States  had  ceased  to  exist,  said  in  an  ex- 
tended speech  favoring  the  adoption  of  this  bill:'  "As  a 
.    people  without  government  or  organization  are  in  a  state  of 
I    anarchy,  their  efforts  to  establish  law  and  order  must  be  more 
\   or  less  impeded  by  caprice,  by  divided  counsels,  and  by  the 
.      I  want  of  forms,  regulations,  and  methods.     The  passage  of 
^     t    this  bill  is  the  establishment  of  incipient  civil  government, 
V        •  and  provides  at  once  rules,  regulations  and  system,  with  the 

proper  officials  to  carry  them  into  execution.'* 
^-       f  I    Although  the  bill  was  avowedly  drawn  up  to  provide  what 
\    ^*^\h.t  presidential  plan  failed  to  provide,  a  method  of  recon- 
'^  /       Jstruction  so  thorough  that  those  elements  which  had  pro- 
duced   the   discord   could    no    longer   influence   the    state 
governments,  iX  itself  {furnished  no  means  to  prevent  any  of 
lese  States  from  so  amending  their  constitutions,  after  their 
senators  and  representatives  had  received  recognition,  that 
the   very   conditions   of    readmittance    might   be   rendered 
^  nugatory. 
'^  But' the  bill  seemed  to  the  majority  in  Congress  to  offer  a 

^  Concessional  Globe,  part  ii,  38th  Congress,  1st  Session,  p.  1246. 
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more  practical  plan  than  any  yet  propsed,  and  it  passedjth^ 
Houbie  Mliy"^","By  a  vote  of'/jTo  59T  the  Senate,  two  months 
later,- aJupted  it  by  a  majority  oi  lour.  But  it  failed  to  be- 
come a  law  by  the  adjournment  of  Congress  before  it  re- 
ceived the  President's  signature."  « 

The  President,  in  justification  of  his  neglect  to  sigii  the 
bill,  issued  a  proclamation  on  July  8."*     This  stated  that 
while  he  was  unprepared  **  to  be  infiexiblv  committed  to  any 
single  plan  of  restoratinn/'  ;^n  j  ^\^n  **  unnrftnarexl-tQ  declar 
that  the  free  State  constitutions  and  governments  already! 
adopted  and  installed  in  Arkansas  and  Louisianai  shall  be .  ^ , 
Set  aside  and  held  for  naughty  thereby  repelling  and  discour-   / 
aging  the  loyal  citizens  who  have  set  up  the  same  as  to 
further  eflTort,**  nevertheless  he  was  "  fully  satisfied  with  the     \ 
system  for  restoration  contained  in  the  bill^  as  one  very 
proper  plan  for.  the  loyal  people  of  any  State  choosing  to 
adopt  it/*  and  that  in  such  case  when  the  people  *'  shall  have 
su^&ciejitly  returned  to  their  obedience  to  the  Constitution  , 
and  laws  of  the  United  States,**  military  governors  would  be 
appointed,  "with  directions   to   proceed   according  to  the 
bill." 

This  attempt  to  modify  the  presidential  plan  virtually 
ended  for  the  time  the  efforts  of  Congress  towards  the  de- 
velopment of  a  distinctive  theory,  and  iht  w^r  thTra"rh3i$€3" 

» 

with  no  well  defined  ,plan  in  operation,  except  that  of  Presi- 
dent Lincoln,  which  was  not  well  sustained  by  Conj 
Only  one  thing  seemed  to  be  definitely  decided. '  That  waSj*^ 
that  the  seceded  States,   in  whatever  light  they  might  be    ./    - 
considered,  were  incapacitated  from  participating  in  presi-  , 

^  Congressional  Globe,  iii,  p.  2106,  1st  SMsion,  38th  Congrcts.  / 

*  Cooper,  American  Politics,  bk.  i,  169-70.    The  President's  action  caus<^d  much  \  ^ 
dissatisfaction,  Davis  and  Wade  publishing  a  protest  which  impugned  Lincobi't  f 
motives,  declaring  that  he  had  committed  an  outrage  on  American  legislation^ 
See  Johnson,  in  Lalor,  iii  5  and  6;  Cox,  Three  Decades,  etc.,  341. 
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y  dential   elections.     A  joint   resolution   to   this   effect    was 
/    passed  in  i86t;.'  and   in  accordance  with  its  provisions  the 
^     electoral  vote  of  Louisiana  was  ruled  out. 

R^j^d^'^en    in   the    Republican   party   wielded    the   chief 
/^ower  in  influencing  that  party  to  adopt  the  theory  of  re- 
I  construction  which  was  finally  to  prevail  as  the  Congres- 
sional theory .«     One  was  Tlaiittfl  GlLveiis  of  Pennsylvania^ 
and   the   other   Charles    Sumner,    ot    Massachusetts.     ,^he 
"^-latter  was  a  recogm2eH'T?ldif  ol  the  Senate,  and  his  views 
.^    concerning  the  mutual  relations  of  the  States  in  rebellion 
and  the  federal  government  were  clearly  expressed   in  a 
x-^  series  of  resolutions  which  he  submitt<w4'  Ffihruary  1 1 ,  1 862« 
I  These  resolutions,  although  never  brought  forward  for  con- 
sideration, were  printed,  and  coming  from  so  influential  a 
man  had  considerable  influence  in  shaping  the  general  atti- 
tude  of   Congress   towards   the   question,  and   aflTected  to 
some  extent  its  future  policy.     ThgyJ  were  ninc.in  number, 
:'  with  a  wellrworded  preamble  which  put  forward  as  aj[)remise 
th&t  **  the  TjilL'llSiVL  lLiii!tui)',-tlnis   usurped  by  these  pre- 

ittxdf^A    gnv^rnmf^nfc^    janH    £>rgani>/>H    into    aTiOsllle'confed- 

eracy,  belongs  to  the  United  States,  as  an  inseparable  part 

^  Senate  Journal^  2d  Session,  38th  Congress,  Feb.  8.  Blaine  (  Twenty  Years 
of  Confess,  ii,  46)  explains  that  this  joint  resolution  was  intended  as  a  rebuke  to 
the  President  by  the  refusal  of  Congress  to  accept  the  proclamation  of  De- 
cember 8,  1863,  as  a  basis  for  the  restoration  of  the  States  fulfilling  its  require- 
ments. He  then  points  out  how  Lincoln,  with  his  usual  tact,  overthrows  what 
triumph  may  have  accrued  to  the  leaders  of  the  opposition  by  explaining  that  he 
'*  signed  the  joint  resolution  in  deference  to  the  view  of  Congress  implied  in  its 
passage  and  presentation."  His  (Lincoln's)  own  opinion  was  that  as  a  matter  of 
course  Congress  had  complete  power  to  accept  or  reject  electoral  votes,  and  that 
the  Executive  had  no  right  to  interpose  with  a  veto,  whatever  his  own  opinions 
might  be.  Blaine  says  that  **  his  triumph  was  complete,  both  in  the  estimation  of 
Congress  and  of  the  people." 

'  See  Cox,  Three  Decades  of  Federal  L^islation^  123;  Johnston,  in  Lalor,  iii^ 
54;  Wilson  (Woodrow),  Division  and  Reunion^  261-2. 

*    '  Senate  Journal^  2d  Session,  37th  Congress,  pp.  194-6. 
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thereof,  under  the  sanction  of  the  Constitution,  to  be  held 
in  trust  for  the  inhabitants  in  the  present  and  future  genera-      / 
tions.  ♦  ♦  •  The  Constitution,  which  is  the  supreme  law  of     ' 
the  land,  cannot  be  displaced  in  its  rightful  operation  within  / 
this   territory,   but   must   ever   continue   the    supreme  law/ 
Aereof."  -  J 

The  first  resolution  declares  that  a  vote  of  secession  is 
j^s  against  the  Constitution,  "and  when  sustained  by  lorce 
it  becomes  a  practical  oVicaHpn  by  the  State  of  all  rights 
under -thr- Constitution,  while  the  treason  which  it  involves 
still  further  works  an  instant  ^iijitML'^  ^^  ^'^  those  functions 
and  powers  essential  to  the  continued  existeace.oi  the  State 
as  a  body  politic,  so  that  from  that  time^forward,  the.  terri- 
tory falls,  under  the  exclusive  jurisdiction  of  Congress  as 
other  territory,  and  the  State  being,  according  to  the  lan- 
guage of  the  \diVf,felo  de  s'e,  ceases  to  exist.'' 

The  second  resolution  denies  the  constitutional  existence 
of  tll6  l!J01'lH!Utilciie'*States.     TneTlWwIMBWMbufffiaeclare 
il  that  the  termination  of  a  Dtatfi-leiminatesits  peculiar  local 
institutions,  therefore  slavery  ceases  tO.jQxist ;  and  the  fifth, 
^  i  J  '  sixth  and  seventh  declare  it  necessary  not  to  recognize  or 
'  '       tolerate  slavery.     The  eighth  declares  the  obligation  of  the 
United  States  to  protect  all  inhabitants,  **  without  distinction 
of  color  or  class."    The  ninth  declares  that  Congress,  in  pur- 
suance of  the  duties  cast  upon  it  by  the  total  extinction  of 
the    States   and   by   the  constitutional  obligation  that  the 
*'  United  States  shall  guarantee  to  every  State  in  this  Union  a 
republican ionn,  of  government,"'  "will  assume  complete 
jurisdiction  of  such  vacated  territory  where  such  unconstitu- 
tional and  illegal  things  have  been  attempted,^  and  will  pro- 

^  Tj^e^fhconsisteii^  in.  declaring  a  State  to  be  extinct,  and  at  the  same  time 
acknowledging  the  obligation  to  guarantee  to  it  a  republican  form  of  government, 
is  dti«  to  careless  phraseology.  Obviously  Sumner  uses  the  word  *'  State,"  in  these 
refolatibns,  where  he  means  state  governments. 
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ceed  to  establish  therein  republican  forms  of  govemmant 
under  the  Constitutioa;  and  in  the  execution  of  this  trust 
will  provide  carefully  for  the  protection  of  all  the  inhabi- 
tants thereof,  for  the  security  of  families,  the  organization  of 
labor,  the  encouragement  of  industry,  and  the  welfare  of 
society,  and  will  in  every  way  discharge  the  duties  of  a  just, 
mergiful,  and  paternal  government." 

Thaddeus  Stevens,  although  recognized  as  one  of  the  fore- 
most men  of  the  Republican  party,  advocated  from  the  very 

•^ y^^''   ^"^commencement  of  hostilities  views  of  so  radical  a  nature, 

. -"    ••  — — *— ^— -      —  — . 

that  he  was  looked  uponj^y  many  as  a  fanatic.  His  influence 
rccordingly  worked  in  a  different  way  from  Sumner's.  At 
no  time  did  he  consolidate  his  views  into  a  series  of  resolu- 
tions, but  upon  every  occasion  where  the  subject  could  be 
touched  upon,  no  matter  how  indirectly  the  topic  might 
refer  to  it,  Ije  would  state  his  theory  of  the  relation  of  the 
seceded  States  to  the  Union.  Persistently  and  consistently 
he  advocated  it ;  and  he  took  pleasure  in  considering  himself 
as  in  advance  of  his  party,  a  prophet,  pointing  out  the  only 
rightxoad*  Xi)nfidftnt  that  sooner  or  later  his  party  would  see 
the  wisdoixi^{..hi$^olicy  .and  adopt  it.  Throughout  those 
tempestuous  years,  his  undaunted  faith  in  the  infallibility  of 
his  plan  served  to  keep  it  constantly  in  mind,  and  attracted  to 
him  a  constantly  increasing  number  of  followers,  until  at  the 
beginning  of  the  39th  Congress  he  obtained  control,  and 
became  the  recognized  leader  of  his  party  in  all  matters  relat- 
ing to  the  Southern  States.  Thoufiii  the  plan  of  reconstruction 
as  finally  adopted  contained  many  modifications,  it  was  to  a 
g^at  extent  the  lagical  outgro'wth  of  the  Ste\rens  theory, 
whole  theory  rested  upon  the  simple  premise  that  wher- 
ever thQre  is  resistance  to  the  Constitution,  and  that  resist- 
ance cannot  be  overthrown  without  appeal  to  violent  methods, 
there  the  Constitution  is  theoretically  as  well  as  practically 
suspended.     As  long  as  such  resistance  continues,  the  Con- 
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stution  remains  suspended,  and  onl;^  the  law-making  and    ~l  ^ 

*  war-making  power  is  able  to  determine  when  resistance  has 
ceased.     Consequently  the  federal  government  would  have 
the  undisputed  right  to  treat  the  South  as  a  conquered  terri- 
torjr  until  there  should  be  no  question  as.  to  the  safety  .of 
'Ranting  greater  privil<;g!^s.    Those  States  had  ceased  to  be    / 
States,  consequently  the  "  guarantee  clause "  had  no  appli-   j 
cation.     Congress   had   unrestricted   power  over  themT^a^J 
simple  territories  of  the  federal  government.     On  May  2, 
18641  during  the  discussion  of  the  bill  to  guarantee  repub- 

^  lican  forms  of  government  to  the  rebellious  States,  he  de- 
clared that  the  rebellious  States  "  were  entitled  to  no 
rights  under  the  Constitution  and  laws,  which  as  to  them 
were  abrogated ;  that  they  could  invoke  the  aid  of  neither  in 
their  behalf;  that  they  could  daipi  to  be  treated  during  the 
war  as  belligerents  according  to  the  laws  of  war  and  the  law 
'  «f  nations ;  that  they  could  claim  no  other  rights  tlfiru  '«t 
foreign  nation  with  whom  we  might  be  at  war ;  and  that  they 
were  subject  to  all  the  liabilities  of  such  foreign  belligerent," 

•  and   that  "the   property    of    the  morally    and    politically 
guilty  should  be  taken  for  public  use."  '  ^  , 

(^  CengrisHonal  Globt^  ist  Session,  38th  Congren,  part  ii,  p.  2041.  See  also  his 
remarks  on  the  Confiscation  bill.  Cox's  Three  Deeades  of  Federal  Legisiation^  pp. 
365-374,  contains  a  chapter  on  the  policy  of  Stevens. 


CHAPTER  II. 

JOHNSON'S  THEORY :   THE  EXPERIMENT,  AND  ITS  RESULTS. 

1.  We  have  briefly  reviewed  the  theories  that  obtained 
greater  or  less  consideration  during  the  progress  of  the  war,, 
and  have  seen  that  no  plan  had  been  agreed  upon  by 
which  the  Southern  States  might  resume  their  normal  rela- 

^igpi^  with  the   rest  of  the  Union.     Two   or   three   States^ 
ihad,   it   is  true,  been   nominally   reconstructed   under  the; 
j  provisions  of  the  proclamation  of  December  8,   1863,  but' 
\  their   good   faith  was    strongly  suspected,  and  their  repre-^' 
/  7  /I  '      '.    ,  ^4»«fitatives  were  not  able  to  secure  recognition  in  Congress. 

The  high  personal  esteem  in  which  President  Lincoln  was 
held  had  prevented  general  demonstrations  against  his 
policy,  but  there  was  a  wide-spread  suspicion  that  he  was 
inclined  to  deal  too  leniently  with  a  people  who  had 
brought  so  much  expense  and  misery  upon  the  nation. 
The  indignation  of  the  North  had  increased  with  the  pro- 
gress of  the  war,  and  the  belief  that  the  South  could  be  held 
in  check  only  by  the  most  stringent  regulations  and  require- 
ments was  held  by  many. 

2.  So  long  as  armed  rebellion  existed  the  question  of 
reconstruction  was  a  minor  one,  the  attention  of  all  being 
chiefly  directed  to  the  problem :  *'  How  can  this  rebellion  be 
crushed  out,  and  the  South  made  thoroughly  to  realize  that . 
resistance  is  useless  ?"  But  when  Andrew  Johnson  took  the 
oath  of  office  the  rebellion  was  virtually  a  thing  of  the  past^ 
and  the  giant  problem  for  the  nation  to  solve  during  his  ad- 
ministration was :  "  How  shall  we  treat  these  conquered  States 
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lying  helpless,  awaiting  whatever  fate  may  be  allotted  them?" 
No  other  issue  of  importance  served  to  offset  it.     The  whole 
nation  was  debating  the  question,  and  all  were  waiting  to  see 
in  what  way  the  Executive  would  grapple  with  it.*-' 
^   3-  Those  who  feared  that  Lincoln  had  lacked  sufficient  firm- 
,  ness  and  had  been  too  tender  hearted,  believed  that  in  John- 
\^  fson  the  nation  ha3  asiTr^jy^f'"Tfvf*"a  man  with  correct  convic- 
"^x    ■*""'"  AiT;r"^"^cfr#>n£th  of  ^^ararf#^^  which  ensured  both  the 
roper  Treatment  of  the  South  and  the  stability  of  the  Union. 
Johnson  had  an  excellent  record  as  military  governor  of 
Tennessee,  where  his'leartessness  and  vigorous  administration 
had  given  him  a  reputation  which  brought  to  him  the  nomi- 
nation  of  vice-president.     From  his  severity  to  the  rebels  I 
while  governor  of  Tennessee  it  was  reasoned  that  he  would  1 
still  remain  severe  and  unyielding  in  his  treatment  of  them  j 
as  President  of  the.  United  States.     He  himself  was  always 
fond  of  alluding  to  his^^ast  record  as  indicating  his  future 
course.     Thus^^^elily  six  days  after  he  took  the  oath  of  office, 
he  said  while  addressing  a  delegation  of  citizens  of  Indiana:' 
**In  reference  to  what  my  administration  will  be,  while  I  ^        nd 
occupy  my  present  position,  I  must  refer  you  to  the  past.  -"^'^^,  A\  ^t' 
You  may  look  back  to  it  as  evidence  of  what  my  course  will       \  --^ o 
be;   *  *  *  mine  has  been  but  one  straightforward  and  un- > '    ,V^^\^l^- 
swerving  course,  and  I  see  ho  reason  now  why  I  should  de-  '"^  ^J)  * 
part  from  it.  *  *  *  My  paot  10  a  better  foreshadowing  of  my 
future  course  than  any  other  statement  on  paper  that  might 
be    made."     Moreover,   an    examination  of   the    speeches 
made  by  him  during  the  war  shows  the  grounds  on  which 
the  people  were  justified  in  expecting  a  severe  policy.  j^AfT   J 
gxtract  from  an  address  delivered Jn  Nashville,  June  9,  1864,    . 
shows  his  views  at  that  time  as  to  who  should  carry  on  the  ? 

■ 

^  See  Wilson,  Rist  and  FaU  of  the  Slave  Power  in  America,  iii,  531-541. 

'  McFherton,  ReconsirncHon,  pp.  44  f.     Cf.  Wilson,  Rise  and  Fall  of  the  Slavi 
Power  in  America^  iii,  592. 
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work  of  reconstruction.'     "  In  calling  a  convention  to  restore 
j     the  State,  who  shall  restore  and  re-establish  it?     Shall  the 
,     man  who  gave  his  influence  and  his  means  to  destroy  the 
\  /      \    government  *  *  *  participate  in  the  great  work  of  reorgan- 
*«^'    ization?  *  *  *  Traitors  should  take  a  back  seat  in  the  work 
.'*'      ^       of  restoration,     inhere  be  but  five  thousand  men  in  Ten- 
^   nessee  loyal  to'  the  "Constitution,  loyaj  to-  ireedom,  loyal  to 
justice,  these  true  and  faithful  men  should  control  the  work 
of  reorganization  and  reformation  absolutely.*'     Later  on  in 
•^^e  same  speech  he  said,  referring  to  the  traitor  "  born  and 
reared  among  us :"  '*  My  judgment  is  that  he  should  be  sub- 
jected to  a  severe  ordeal  before  he  is  restored  to  citizenship. 
A  fellow  who  takes  the  oath  merely  to  save  his  property,  and 
\  denies  the  validity  of  the  oath,  is  a  perjured  man,  and  not  to 

*    >        be  trusted." 


\'    > 


4.  Emphatic  statements  such  as  these,  often  repeated,  in- 
A   ^'         sisting  that  the  government  of  the  States  must  be  careluUy 
kept  in  the  hands  of  those  whose  loyalty  was  above  sus- 
picion, and  advocating  severe  ordeals  for  those  considered 
^  traitors,  warranted  the  people  of  the  nation  in  their  faith  in 

•  ;.  his  extreme  devotion  to  a  strong  Union.  Yet  soon  after  his 
inauguration  a  change  in  his  attitude  could  be  xicticed.  In 
his  numerous  speeches  and  interviews  he  shifts  his  ground, 
very  gradually  at  first,  but  soon  meeting  the  issue  squarely, 
pledging  himself  to  a  policy  which  he  faithfully  carried  into 
execution,  and  which  the  candid  student  must  recognize  as 
being  thoroughly  believed  in  by  the  President.  Clemenpjr 
towards  the  masses,  but  severity  towards  the  leaders  of  the 
•  rebellion,  was  his^ attitude  in  his  speech  of  April  21,  above 
alluded  to.  He  expressed  his  views  as  follows:"  **  It  is  not 
promulgating  anything  I  have  not  heretofore  said,  to  say 
that  traitors  must  be   made  odious,  that  treason  must  be 

^  Mcpherson,  pp.  46-7. 

•  Mcpherson,  44  ff;  Moore,  Life  and  Speeches  of  Andrew  Johnson,  481  ff. 
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made  odious,  that  traitors  must  be  punished  and  impover- 
ished.    They  must  not  only  be  punished,  but  their  sociaT| 
power  must  be  destroyed.     If  not,  they  will  still  maintain  an  J  \  ^' 
ascendency,  and  may  again  become  numerous  and  powerful ;  J  ' 
for,  in  the  words  of  a  former  senator  of  the  United  States, 
'  wheji^^tiai4iui3  becejme  numrmnn  rnft\iF;^i/^^^^*'^"  h^mmf^Q  ^ 
respectable*     And  I  say  that,  after  making  treason  odious»i  Igt 

every  Union  man  and  the  Government  should  be  remuner-  j{  "V* 

^ated  out  of  the  pockets  of  those  who  have  inflicted  this  \y^ 
great  suflTering  upon  the  country.  But  do  not  understand 
me  as  saying  this  in  a  spirit  of  anger,  for,  if  I  understand  my 
own  heart,  the  reverse  is  the  case ;  and  while  I  say  that  the 
penalties  of  the  law,  in  a  stern  and  inflexible  manner,  should 
be  ''executed  upon  conscious,  intelligent  and  influential 
traitors — the  leaders,  who  have  deceived  thousands  upon 
thousands  of  laboring  men  who  have  been  drawn  into  this 
rebellion — and  while  I  say,  as  to  the  leaders,  punishment,  I 
also  say  leniency,  concilation  and  amnesty  to  the  thousands 
whom  they  have  misled  and  deceived." 

As  Johnson  said,  he  promulgated  nothing  new  in  this 
statement  of  his  beliefs  regarding  the  treatment  of  the  South, 
save  possibly  a  more  definite  affirmation  of  clemency  totfie 
masses.     In  the  Nashville  speech  of  June  9,  1 864,  he  had  I  ^ 
still    more  emphatically  urged  extreme   measures  towards!   V 
the  l^aders^*     "  Treason  must  be  made  odious,  and  trakoj;^ 
must  be  punished  and  impoverished.     Their  great  planta- 
tions must  be  seized  and  divided  into  small  farms,  and  sol< 


to  honest,   industrious   men.     The   day  for  protecting  the  '      .   i 


lands  andjiegroes  of  these  authors  of  the  rebellion  is  past."  * x^J"^ 
Again  on  April  24,   1865,  in  an  interview  with  a  number       > 
of  Virginia  refugees,  he  re  iterated,  the  necessity  of  severity. 
In  this  case,  perhaps  owing  to  the  nature  of  the  interview, 
and  the  character  of  those  to  whom  he  was  speaking,  he 

*  McPherson,  p.  47. 
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makes  no  distinction  between  the  leaders  and  their  followers^ 

his  definition  of  treason  apparently  including  all  soldiers  and 

their  a.bettorsVI  In  it  he  says:"  "It  is  time  that  our  people 

I  were  taught  mat  treason  is  a  crime,  not  a  mere  political  dif- 

\  ference,  not  a  mere  contest  between  two  parties,  in  which 

\  onj^,.,aucceeded   and   the  other  simply   failed.     They  must 

^'Icnow  it  is  treason ;  for  if  they  had  succeeded,  the  life  of  the 

nation  would  have  been  reft  from  it,  the  Union  would  have 

been  destroyed.     Surely  the  Constitution  sufiicientiy  defines 

treason.     It  consists   in   levying  war   against    the   United 

States,  and  in  giving  their  enemies  aid  and  comfort." 

The  great  liberality  with  which,  beginning  with  the  follow- 
ing month,  the  President  used  the  pardoning  power,  and  the 
extreme  leniency  with  which  all  the  leaders  were  treated, 
were  in  striking  contrast  with  these  sentiments.     A  situation 
was   presented   for  Johnson   to   meet  as   President,  which 
necessitated  modifications  of  views  held  by  him  as  governor* 
His  attitude  towards  the  leaders  must  be  admitted  to  have 
undergone  actual  modification,  notwithstanding  his  claim  a 
/few  months  later  that  he  simply  wished  to  make  the  leaders 
'  sue  for  pardon  and  realize  the  enormity  of  their  offence. 
5.  The  real  secret  of  the  apparently  strange  development 
of  his  policy,  which  we  are  about  to  trace  out,  lies  in  the 
fact  that  although  at  this  time  nominally  a  Republican,  he 
was  in  reality  a  strict  constructionist.     He  .had. always  been 
a  Democrat^  and  still  held  Democratic  views.     Only  when 
secession  began  to  be  urged  by  the   southern   branch  of 
.  the   Dejpocracy,  did    he    break   loose   from   his   old   ties. 

-      *  , "  Accustomed   to   interpret    the    Constitution    from   a   strict. 

I  constructionist  standpoint,  accustomed  to  the  belief  that  the 
power  of  the  State  was  restricted  only  by  the  specific  limita- 
tions of  the  Constitution,  and  that  the  federal  government 
could  exercise  no  power  beyond  that  expressly  granted  it, 

\McPherson,  pp.  47-^. 
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he  naturally  treated  the  question  of  reconstruction  from  the 

standpoint.  The  surprising.  thin&  ixL  Johnson*s  r.arj&er  . 
is  the  fact  that  in  spite  of  his  strict  construction  views,  he 
was  strongly  opposed  to  secession.  He  was  therefore  not 
strictly  logical.  The  extreme  strict  constructionist  claimed 
that  the  fact  that  the  Constitution  did  not  forbid  a  StatfiiiifiQm 
seceding,  made  secession  constitutional.  But  Johnson's  lov4  / 
for  the  Union__was-  toa^eat.to  permit  lum  to  carry  his  J''^ 

strict  construction  views  to  such  an  extreme.     '^•^  ***^ ■ 

trary,  the  fact  that  the  Constitution  offered  no  way  for  a 
State  to  secede  from  the  Union  proved  to  him  that  secession 
was  unconstitutional,  and  he  looked  upon  that  fact  as  one  of 
the  greatest  safeguards  for  the  protection  of  the  Coi 
wealth.'  To  his  mind  it  logically  followed  that  because 
secession  was  uncons^tuti6h'aT7irwas"abs.Qlutely.  impQS3Jble 
for  a  State  to  secede,  and  therefore  equally  impossible  for  a 
State  to  committreason.  Individuals  might  commit 
and  be  punished  therefor,  but  States  never.  However 
strongly  at  any  time  he  may  have  urged  the  punishment  of 
traitors,  he  never  argued  for  or  believed  in  the  abrogation  of 
any  of  the  State's  privileges.  His  reputation  for  bgjj^f  in 
severity  was  based  entirely  upon  severity  on  individuals. 
"Make  treason  odious"  was  his  favorite  expression,  but 
-  always  used  in  a  concrete  sense.^ 

.      ^  Sec  Gillett,  Democ,  in  the  U.  S.,  pp.  333-33  7t  ^or  a  discussion  of  Johnson's 
^  policy  and  mistakes  from  the  Democratic  standpoint. 

*Mr.  Blaine  in  bis  Twenty  Years  of  Congress^  voL  ii,  pp.  63-70,  ascribes  the 
apparently  great  modification  of  Johnson's  attitude  towards  the  South  to  two 
causes:  Firsts  the  personal  influence  of  Seward;  second,  the  flattery  of  Southern 
leaders^  He  assumes  Johnson  to  have  been  thoroughly  determined  to  cariy  out 
a  harsn  policy  of  reconstruction,  and  points  out  that  of  the  six  members  of  the 
Cabinet,  excluding  Mr.  Seward,  three  were  radical  and  three^conservative  in  their 
views,  oRsetting  each  OCtier  in  their  influence  upon  Johnson.  He  then  calls 
attention  to  the  fact  that  Mr.  Seward's  most  conspicuous  faculty  was  the  power  to 
CQir^cc  listeners  against  their  will  through  his  personal  conversation  with  them. 
With  this  remarkable  faculty  he  believes  Mr.  Seward  to  have  deliberately  settled 
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6.  After  his  accegsion_to_the  Presidency,  the  only  modifica- 
tion of  his  policy  was  an  increased  clemency  to  the  conquered 
rebels  This  can  be  accounted  for  easily  as  the  natural  re- 
sult of  actual  contact  with  the  problem.  Rhetorically  to 
assert  that  all  traitors  must  be  punished  is  one  thing — to 
apply  the  punishment  is  another.  Then  Johnson's  most 
able  advisers  approved  his  attitude  and  urged  even  greater 
moderation.  Finally,  his  firm  faith  in  the  success  of  his 
provisional  governments  persuaded  him  to  a  still  more  liberal 
use  of  the  pardoning  power,  while  the  growing  opposition  of 
Congress  added  the  element  of  stubbornness  to  the  com- 
plication. But,  the  true  explanation  of  the  change  is  to  be 
found  in  his  general  constitutional  views. 

So  early  as  April   21   he  frankly  states  his  position.     In 

down  to  the  task  of  reversing  the  President's  views  as  to  reconstruction.  ''Equip- 
ped with  these  rare  endowments,"  he  says,  "  it  is  not  strange  that  Mr.  Seward 
made  a  deep  impression  upon  the  mind  of  the  President.  In  conflicts  of  opinion 
the  superior  mind,  the  subtle  address,  the  fixed  purpose,  the  gentle  yet  strong  will, 
mygtJvthe  end  prevail."  Mr.  Seward's  fervent  pleadings,  Blaine  thinks,  caused 
-  a  marked  change  in  Johnson's  beliefs,  and  inclined  him  to  look  favorably  upon 
the  ^Ipry  of  a  merciful,  lenient  administration.  The  leaders  in  the  South,  quickly 
noticing  the  change  in  Johnson's  attitude,  took  advantage  of  the  opportunity, 
and  by  judicious  flattery  completed  the  work  which  Seward  had  begun,  and  placed 

/Johnson  before  the  world  as  the  ardent  champion  of  immediate  restoration. 
The  theory  impresses  one  with  its  apparent  reasonableness,  but  as  Mr.  Blaine 
produces  no  evidence  beyond  his  own  authority,  one  is  inclined  to  look  upon  it  as 
an  ingenious  explanation  based  upon  the  environment  of  Johnson.  Doubtless 
Seward  presented  his  view  on  the  situation  with  his  accustomed  ability,  and 
probably  it  influenced  Johnson's  view  to  a  certain  extent.  The  second  part  of  the 
supposition  can  .also  readily  be  granted — that  the  vanity  of  Johnson  was  played 
upon  by  those  whose  flattery  was  most  pleasing  to  one  who  had  sprung  from 
the  ranks  of  those  accustomed  to  be  dictated  to  and  spurned  by  these  same  men. 
•  Yet  to  ascribe  the  adoption  of  so  important  a  policy,  affecting  all  the  fundamental 

\  principles  upon  which  strict  and  loose  constructionists  are  divided,  to  these  influ- 

ences,  appears  to  be  a  superficial  judgment  based  upon  opinions  formed  in  the 
heal  of  tlie  struggle,  when  extraneous  influences  are  always  given  undue  promi- 
nence by  the  parti cipai^ ' '*thejvhole  career  of  Johnson  proves  the  logical  ex- 
I         actncss  vvitli  which  he  followed  strict  construction  dogma  in  all  points  exceptizig. 
the  doctrine  of  secession. 
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his  speech  on  that  day  he  says:   **  Provision  **  (in  the  Con- 
stitution) "  is  made  for  the  admjssion  of  i}eK..2taies.;.JLO  pro- 
vision is  made  for  the  secession  of  old  ones.  *  *  *  The 
Government  is  compos"ed '6r  parts,  eacll  J£5§cntial   to  the 
whole,  and  the  whole.  ?ff*iiTntial  tn  parh  r?irt  *' '     He  emphati- 
cally  urges  that  the  Constitution  provides  a  panacea  for 
rebellion.     "The  United  States  (that  i.s^  .th^.gj:jeat  integer) 
shall  guarantee  to  each  State  (the  integer^  composing  the 
whole)   in  this  Union   a  republican   form  of  government. 
Yes,    if    rebellion   has   been   rampant,   and   set   aside    the 
machinery  of  a  State  for  a  time,  there  stands  the  great  law 
to  remove  thF"paFalysis  aria~revitaHze"tt;"Smd'piIt  It  on  its 
feet   again."     He   also  Tiarmonizes   his   strict   construction 
views  with  the  fact  of  emancipation.     "  A  State  may  be  inl    .  / 
the    Government  with   a   peculiar   institution,  and   by   thJ    i„ 
operation  of  rebellion  lose  that  feature ;  but  it  was  a  State! 
when  it  went  into  rebellion,  and  when  it  comes  out  withoutf 
the  institution  it  is  still  a  State."  J 

President  Johnson  did  not  allow  many  days  to  pass  by 
after  his  installation,  before  he  began  to  give  practical  evi- 
dence of  his  attitude  towards  the  conquered  South."  The 
first  step  which  he  made  was  an  order,  issued  April  29,  rc- 

^  Mcpherson,  Hist,  of  Recon,y  45,  46. 

*The  repudiatioQ  of  the  Sherman- Johnston  agreement  of  April  i8th  was  of  a 
negative  character,  and  did  not  commit  the  administration  to  any  policy.  Com- 
ingi^  it  did,  so  shortly  after  his  inaiigiiration.  it_^as  taken  hy  th<;ffif_giicpgrting 
h§Lrsh  measures  from  the  President  as  aa  indicatioajQi  surh  a  policy.  An  exami- 
nation of  the  circinnstances,  however,  shows  that  Johnson  was  merely  following 
the  policy  supposed  to  have  been  adopted  by  Lincoln,  and  evidenced  by  instruc- 
tions sent  to  Grant  on  March  3  in  regard  to  a  proposed  conference  with  Lee. 
Stephens'  charge  (  War  between  the  States^  ii,  632),  that  Johnson  was  bound  to 
ratify  the  agreement  as  consistent  with  the  Crittenden  Resolution  of  1 861,  is  in- 
admissible. Generals  in  the  field  manifestly  have  no  right  to  decide  momen- 
tous   political   questions.      Fora-COj^of  the   -<^h^nnttn-J/^httgfrr>ti    ngrA<»mAnt,  ffn^l 

the  official  disfiigtch  giving  particulars  of  its  disi4>preval,  see  McPheiaon,  HisLff 
Rgcon,j  121-2, 
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Storing  partial  commercial  intercourse  to  that  portion  of  the 
Confederate  States  lying  east  of  the  Mississippi  river  and 
within  the  lines  of  national  military  occupation.  This  re- 
moved at  the  outset  one  of  the  chief  burdens  that  had  re- 
sulted from  the  insurrection,  and  would  he  thought  act 
powerfully  in  the  restoration  of  peaceful  pursuits  in  that 
section.  The  following  August  another  proclamation  re- 
moved all  remaining  restrictions  on  trade  in  those  States, 
declaring  that  all  necessity  for  restriction  had  ceased/ 

On  May  9,  1865,  ^^  order  restoring  the  administration  of 
the  United  States  in  the  State  of  Virginia  was  issued,*  It 
authorized  the  Secretary  of  the  Treasury  to  nominate  asses- 
sors of  taxes,  collectors  of  customs,  and  other  officers  of  the 
Treasury  Department,  and  further  provided  that  in  making 
appointments  the  preference  should  be  given  to  "  qualified 
loyal  persons  residing  within  the  districts  where  their  re- 
spective duties  are  to  be  performed.  But  if  suitable  persons 
shall  not  be  found  residents  of  the  districts,  then  persons 
residing  in  other  States  or  districts  shall  be  appointed." 
Post  offices  and  post  routes  were  to  be  established,  and  dis- 
trict judges  empowered  to  hold  courts,  while  "  to  carry  into 
efTect  the  guarantee  of  the  Federal  Constitution  of  a  repub- 
lican JEorm  of  state  government,  ♦  ♦  *  Francis  H.  Pierpiont, 
Governor  of  the  State  of  Virginia,  will  be  aided  by  the  Fed-* 
eral  Government,"  in  his  administration  of  the  state  govern^ 
mentj  in.  whatever  way  might  be  necessary. 
-'•'*'*fhe  Amnesty  Proclamation  was  issued  on  May  29,  and 
was  in  effect  a  renewal  of  the  provisions  of  Lincoln's  procla- 
\  mation  of  December  8,  1863,  relating  to  amnesty;  but  it  in- 
I  creased  the  number  of  classes  excepted  from  the  benefits  of 
f     the  proclamation,  from  seven   to   fourteen,^  and   provided 


s 
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'  'McFhenon,  p.  13-14. 
'  McPbenon,  p.  8. 
*^Sec  Appendix;  Sftvage,  Life  and  Public  Services  of  Andrew  JoAnson,  370-373, 
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\'uiat  special  application  for  pardon  might  be  made  by  any  of 
I    \the  excepted  classes,  to_  the  President,  who  would.-exercise 
*>/  \iberal   clemency.     Inasmuch   as  the  excepted  classes  in- 
I     MlffleH  all  those  whom  less  than  three  weeks  previously  he 
had  been  denouncing  as  traitors  to  be  punished  and  im- 
poverished, such  great  liberality,  displayed  in  so  short  a 
time,  was  somewhat  surprising/     The  proclamation  further 
empowered  the  Secretary  of  State  to  make  all  needful  regu- 
lations for  the  administration  and  recording  of  the  amnesty 
oath ;  and  in  accordance  with  this  provision  the  Secretary  of 
State  ordered  that  the  oath  might  be  taken  before  any  com- 
missioned officer  of  the  United  States,  or  before  any  civil  or 
military  officer  of  a  loyal  State  or  Territory,  who  was  legally 
qualified  to  administer  oaths. 

On  the  same  day  that  he  issued  the  Amnesty  Proclamation, 
President  Johnson  appointed  William  W.  Holden  Provisional 
Governor  of  North  Carolina."  This  was  his  first  radical  step 
in  the  carrying  out  of  his  policy  of  reconstruction.  The 
order  restoring  the  authority  of  the  United  States  in  Vir- 
ginia was   not  of  so  great  importance,  as   the   State   had 

•    nominally  been  under  the  Pierpiont  government  since  near 

'the  beginning  of  the  war,  and  the  mere  restoration  of  certain 

United  States  officers  in  that  State  did  not  involve  to  any 

extent  the  vital  questions  of  the  hour.3     But  with  the  ap- 

«  pointment  of  Mr.  Holden,  and  the  instructions  accompanying 

^  Blaine,  ii,  70-76,  ascribes  this  amnesty  proclamation  to  the  personal  inflaence 
of  Mr.  Seward,  who  favored  all  but  the  13th  excepted  class  (property  holders 
above  $20,000).  This  certainly  offers  a  good  explanation  of  the  promptness  of 
his  action,  and  is  not  inconsistent  with  the  theory  of  Johnson's  attitude  as  outlined 
above. 

'  Mcpherson,  p.  1 1 ;  Blaine,  ii,  77,  78. 

'  Tennessee,  of  course}  having  been  reorganized  during  Lincoln's  administra- 
tion, under  the  direction  of  Military  Governor  Johnson,  cannot  be  considered  in 
connection  with  Johnsonfs  policy  as  President.  Louisiana  and  Arkansas  also  re- 
tained their  reorganized  governments  until  the  reconstruction  acts  took  effect 
See  Blaine,  ii,  79,  So. 
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the  order  of  appointment,  President  Johnson  unfolded,  in  its 
entirety,  his  theory. 

The  order  declared  that  the  rebellion,  though  now  almost 
entirely  overcome,  had  deprived  the  people  of  North  Caro- 
lina of  all  civil  government,  and  that  accordingly  the  United 
States  was  constitutionally  bound  to  secure  to  them  a  repub- 
lican form  of  government.  Therefore  for  the  purpose  of 
enabling  thfe  people  to  organize  a  government,  he  appointed 
William  W.  Holden  Provisional  Governor  of  North  Carolina, 
whose  duty  it  should  be  *•  at  the  earliest  practicable  period, 
\    to  prescribe  such  rules  and  regulations  as  may  be  necessary 

•  and  proper  for  convening  a  convention,  composed  of  dele- 
gates to  be  chosen  by  that  portion  of  the  people  of  said  State 

j   who  are  loyal  to  the  United  States,  and  no  others,  for  the 
\   purpose  of  altering  or  amending  the  constitution  thereof; 

•  and  with  authority  to  exercise,  within  the  limits  of  said  state, 
all  the  powers  necessary  and  proper  to  enable  such  loyal 
people  of  the  State  of  North  Carolina  to  restore  said  State 
to  its  constitutional  relations  to  the  Federal  government,  and 
to  present  such  a  republican  form  of  state  government  as 

.  will  entitle  the  State  to  the  guarantee  of  the  United  States 
therefor,  and  its  people  to  protection  by  the  United  States 

iagainst  invasion,  insurrection,  and  domestic  violence,"  pro- 

.'vided,  however,   that    all   electors   should  have   previously 
taken  the  oath  of  allegiance,  and  should  be  voters  according 

•  to  the  law  of  North  Carolina  in  force  previous  to  secession. 
The  order  further  directed  that  the  Provisional  Governor 
should  be  aided  by  the  military  power  in  carrying  out  the 
proclamation.  The  other  clauses  were  similar  to  clauses  in 
the  order  re-establishing  the  authority  of  the  United  States 
-Virginia. 

Similar  proclamations  were  issued  as  follows:  June  13,  for 
Mississippi;  June  17,  for  Georgia  and  Texas;  June  21,  for 
Alabama;  June  30,  for  South  Carolina;  July  13,  for  Florida. 
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Within  three  months  after  his  inauguration,  accordingly, 
Johnson  had  set  the  forces  going  throug^hout  the  South  by 
whicl^  he  hoped  that  peace  and  tranquillity  might  be  estab- 
lished,  and   the    Llnion_once_£Bor_e.  Jaecome   an   undivided 


whole^  In  the  execution  of  this  most  important  work,  he 
had  not  asked  for  the  co-operation  or  advice  of  Congress. 
Confident  of  the  correctness  of  his  ideas,  feeling  sure  tl 
they  were  only  the  logical  results  of  a  true  interpretation  of  the 
Constitution,  he  pursued  his  policy  of  reconstruction.  In  so. 
ri^*"C  hr  "'""?  i1"-0  7?nii^*^^^"^V  Jpllowing  the  path  marked 
out  by  hi^  predecessor-  ^'^  p'^'^  was  essentially  that  which 
Lincoln  had  advocated  and  attempted  to  carry  into  execution. 
Avx  we   nave  seen  that  even  under 


\ 


universal  confidence  as  did  Lincoln,^he  country  viewed  with  j 
distrust,   and   Congress    openly   reJented^_a__poli^__3aghich  J 
seemed  to  commit  to  a  recently  Jnsujrrectionary_]2fiQDle  the  j 
whole^  responsibility   for    proper   recoastriiction,   requiring  t 
from  them  lio'surety  7or  sincerity  save  an  oath  which  all  I 
knew  would  be  regarded  by  the  majority  as  a  mere  formj 
with  little  significance.     The  same  policy  when  adopted  Gy 
Johnson  was  naturally  looked  upon  with  still  more  suspicion. 
Lincoln  was  a  man  of  tact  and  judgment,  who  was  capable 
of  seeing  and  confessing  a  mistake, ^Wfdse  sole  object  was  to 
do  that  which,  all  things  being  considered,  should  seem  best 
for/Cfle  Union. 
/Johnson,  on  the  contrary,  from  his  natural  arbitrariness 
and  narrowness,  was  a  man  who  "held  most  tenaciously  to  his 
views,  had  little  consideration  for  the  views  of  others,  and 
who  was  always  determined  that  his  own  way  should  be  car- 
ried  out.     Under  such  circumstances  it  would  have  been 
ittle  short  of  marvelous,  had  he  been  able  to  carry  out  a 
policy  in  itself  disliked,  without  sooner  or  later  coming  into 
collision  with  those  who  disapproved  his  theory. 

The  provisional  governors  appointed  were  not  slow  in 
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carrying  out  the  provisions  of  the  proclamations,  and  con- 
ventions met  in  the  various  states  as  follows:  Mississippi, 
August  14;  Alabama,  September  12;  South  Carolina,  Sep- 
tember 1 3 ;  North  Carolina,  October  2 ;  Georgia,  October 
2g^Florida,  October  25  ;  and  Texas  in  March,  1866.     In  all 
t  these  conventions  the  secession  ordinances  were  repealed, 
I  annulled  or  declared   null  and  void,*  and  slavery  was  de- 
I  clared  abolished.     All  but  Mississippi  and  South  Carolina 
j  repudiated  the  rebel  debt,  and  all  but  Mississippi  and  Texas 
SQjjfig^the  13th  Amendment. 
^^•*^^ Meanwhile  Johnson  made  liberal  use  of  the  pardoning 
\    power,  and  large  numbers  of  the  excepted  classes  were  thus 
.^  restored  to  all  the  privileges  of  citizens  of  the  United  States. 
The  reconstruction  was  very  rapid;    so  rapid,  as  Johnson 
himself  said,  that  he  could  scarcely  realize  it ;  '^  it  appears 
like  a  dream." 

I  I  The  extreme  similarity  of  this  method  of  reconstruction  to 
that  advocated  by  the  Democracy  could  not  escape  atten- 
tion, and  Democrats  freely  asserted  that  in  his  ideas  the 

.ffeaident  was  "  going  over  to  them."  This,  while  to  a  certain 
extent  true,  for  he  was  always  a  Democrat  in  principle,  was 
vigorously  denied  by  Johnson  in  an  interview  with  Geo.  L. 

II  Steai-ns  on   October  3,  1865.     In    it   he  claimed  that  the 
\      \  Democratic   party,  finding   its   own   views    untenable,  was 

''^.  \  gradually  coming  to  adopt  his  principles,  which  he  re- 
jasserted  in  the  following  form :  "  The  States  are  in  the 
Union,  which  is  one  and  indivisible.  Individuals  tried  to 
carry  them  out,  but  did  not  succeed,  as  a  man  may  try  to 
cut  his  throat  and  be  prevented  by  the  bystanders ;  and  you 
can  not  say  he  cut  his  throat  because  he  tried  to  do  it.  *  *  * 
Now  we  want  to  reconstruct  the  state  governments,  and  have 
the  power  to  do  it.     The  state  institutions  are  prostrated,. 

^The  phraseology  differed  in  the  different  States,  depending  upon  the  sensitiye* 
ness  and  pride  of  the  legislature. 
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laid  out  on  the  ground,  and  they  must  be  taken  up  and 
adapted  to  the  progress  of  events ;  this  cannot  be  done  in  a 
moment.  ♦  ♦  *  We  must  not  be  in  too  much  of  a  hurry;  it 
is  better  to  let  them  reconstruct  themselves  than  to  force 
them  to  do  it ;  for  if  they  go  wrong  the  power  is  in  our  hands, 
and  we  can  check  them  in  any  stage,  to  the  end,  and  oblige 
them  to  correct  their  errors ;  we  must  be  patient  with  them. 
I  did  not  expect  to  keep  out  all  who  were  excluded  from  the 
amnesty,  or  even  a  large  number  of  them ;  but  I  intended  they 
should  sue  for  pardon,  and  so  realize  the  enormity  of  the 
crime  they  had  committed." 

7.  Johnson  realized  that  the  sentiment  Jji.. favor  of  negro 
suflTrage  was  ^^ipuig.gi5eat>powti  in  Ihe  Nm tlrp  and-^white 
feeling  that  pure  manhood  suffy3,g^  w^^  undesirable  and 
totally  impracticable,  because  of  the  danger  of  thereby 
creating  a  "  war  of  races,"  which  he  seemed  constantly  to 
fear,  he  determined  to  use  his  influence  towards  a 
introduction  of  the  suffrage.  Ke  would. giv^-  the  suiSrage 
to  negroes  who  had  served  in  the  army,  4a>  those  who  .could 
read  and  write,  and  to  those  owning  £eaL£State  .to-the  value  i 
of  two. hundred  and  £ity  ilollar».  He  made  sugges 
this  nature  in  letters  to  Governor  Starkey  of  Mississippi,  and 
Governor  Hahn  of  Louisiana.'  By  some  such  limited  suf- 
frage he  hoped  that  the  radical  element  in  the  North  would 
be  satisfied,  while  there  could  result  no  danger  to  those 
States  in  which  the  negro  population  predominated. 

He  had  long  believed  that  the  apportionment  of  Repre- 
sentatives should  be  based  on  the  number  of  qualified  voters ; 
while  a  member  of  the  legislature  of  Tennessee  he  had  moved 
that  the  apportionment  in  that  State  be  so  madej^,^nd  in  the 
interview  with  Mr.  Stearns  he  said :  "  The  apportionment  isi 
now  fixed  until  1872;  before  that  time  we  might  change  the  I 
basis  of  representation  from  population  to  qualified  voters,! 

*  McPhenon,  ReconsL,  7,  8.  ■ .    ■  -*-• 
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Ncrtb  as  well  as  South,  and,  in  due  course  of  time,  the 
States,  ZL-isksmt  regard  to  color,  might  extend  the  elective 
fra::chi?e  to  all  who  possessed  certain  mental,  moral  or  such 
other  c'^alifications  as  might  be  determined  by  an  enlight- 
ened public  judgment."* 

But  howe\'er  desirable  a  limited  suffrage  might  be,  he  in- 
sisted that  the  only  safet>'  for  the  nation  lay  in  leaving  the 
whole  subject  to  the  discretion  of  the  individual  State.  The 
only  approach  which  he  would  make  to  national  interference 
would  be  through  constitutional  amendment.  In  an  inter- 
view with  Senator  Dixon  of  Connecticut,  on  January  28, 
1866,  he  suggested  that  such  an  amendment  might  be  worded 
in  the  following  manner : 

**  Representatives  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union  according  to 
the  number  of  qualified  voters  in  each  State. 

''Direct  taxes  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union  according 
to  the  value  of  all  taxable  property  in  each  State.* 

The  great  advantage  of  an  amendment  of  this  kind,  in 
President  Johnson's  opinion,  was  that  Congress  would  thus 
>i  shift  all  responsibilit>'  regarding  negro  suffrage  to  the 
States.  Each  State  would  determine  the  qualifications  for 
voters,  and  its  representation  in  Congress  would  depend 
entirely  upon  the  narrowness  or  broadness  of  the  suffrage. 

In  the  same  interview  with  Senator  Dixon,  he  described 
the  current  contention  over  negro  suflFrage  as  "  ill-timed, 
uncalled  for,  and  calculated  to  do  great  harm." 

8.  While  the  President  was  expressing  his  belief  in  quali- 
fied representation,  and  advising  the  States  in  process  of 
reconstruction  to  grant  some  form  of  limited  suffrage,  the 
States  themselves  manifested  no  disposition  to  follow  his 
advice.     While  he  was  describing  them  in  October  as  lying 

'  McPbczBon,  Reamst^  49.  *  IHiU^  51-2. 
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helpless,  they  were  busy  framing  laws  which  were  aimed 
to  counteract,  so  far  as  possible,  the  force  of  the  emancipa- 
tion proclamation. 

When  Georgia  declared  slavery  abolished  she  did  so  with 
the  proviso  that  "acquiescence  in  the  action  of  the  Gnv^T^ 
ment  of  the  United  States  is  not  intended  to  operate  as  a  re- 
Unq^ui&liiiit?lH,  oi  waiver,  or  estoppel  of  such  claim  for  com- 
pensation  of  loss*^sfaine(rEi;;..X£.4§9A  QJLthe  grnaacipation  oi 
Kis'^aves,  as  any  citizen  of  Georgia  may  hereafter  make 
upon  the  justice  and.  jx^guaaiauty  <){-'- tKcvt  CovcrnmcnL^* ' 
Alabama,  South  Carolina,  and  Florida  in  their  ratifications 
of  the  13th  Amendment  stated  their  understanding  to  be  that 
it  did  not  confer  upon  Congress  power  to  kgislate  upon  the 
political  status  of  the  freedman^  The  Alabama  legislature 
passed  joint  resolutions  in  which  it  was  affirmed  :  "  That  Ala- 
bama will  not  voluntarily  consent  to  change  the  adjustment 
of  political  power  as  fixed  by  the  Constitution  of  the  United 
States,  and  to  constrain  her  to  do  so,  in  her  present  prostrate 
and  helpless  condition,  with  no  voice  in  the  councils  of  the 
nation,  would  be  an  unjustifiable  breach  of  faith.' 

But  most  important  of  all  was  the  legislation  of  these 
States  respecting  the  freedman.  All  were  confronted  by  a 
host  of  emancipated  blacks,  whose  legal  status  had  to  be 
determined.  The  legislatures  had  before  them  work  of 
the  most  delicate  nature,  inasmuch  as  it  not  only  vitally 
afTected  every  person  in  their  own  section,  but  also  at- 
tracted  the  keenest  interest  from  the  whole  North.  jAU 
realized  that  Johnson's  policy  would  here  undergo  the 
crucial  test.  Would  the  legislators  of  these  States,  so  soon 
thrown  upon  their  own  responsibility,  show  due  consideration 
for  the  new  order  of  things,  or  would  they  take  advantage 
of  their  opportunity  and  proceed  to  draw  the  color  line  as 
sharply  as  ever,  discriminating  against  the  negro,  and  deny-  # 

>  McPhenon,  20.  '  IHd.,  21-2.  / 
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ing  lym  privileges  which  should  be  allowed  him?     Had  the 
South  proved  equal  to  the  situation,  the  wisdom  of  Johnson's 
policy  would  have  been  sustained,  and  the  bitterness  char- 
acteristic of  the  39th  and  40th  Congresses  would  have  been 
avoided. 
r    Mississippi  was  the  first  to  adopt  "black  laws'*  obnoxious 
to  the  North.     Uec.  vagrant  act  was  passed  November  24, 
1865.     This  provided  that  freedmen  found  with  no  lawful 
employment  or  business,  or  unlawfully  assembling  together, 
should   be  deemed  vagrants,  and  be  fined  and  imprisoned  at 
the  discretion  of  the  court.    A  poll  tax  for  a  freedmen's  pauper 
J  fund  was  to  be  levied  on  all  freedmen,  and  should  any  fail 
I  or  refuse  to  pay,  he  was  to  be  hired  out  by  the  sherifT  to  any 
'.  one  who  would  pay  the  tax  and  costs,  preference  being  given 
.'  to  his  former  master.     Two  days  later  a  civil  rights  act  was 
'passed.     This  allowed  freedmen  to  sue  and  be  sued,  implead 
and  be  impleaded,  and  to  own  personal  property,  but  added 
the  important  proviso  that  the  section  should  not  be  con- 
strued ''  to  allow  any  freedman,  free  negro  or  mulatto  to  rent 
or  lease  any  lands  or  tenements,  except   in    incorporated 
towns  or  cities,"  where  they  should  be  controlled  by  the 

tiesy  Tntermarriage  of  a  white  with  any 
freedman,  free  negro  or  mulatto,  should  be  punished  by  im- 
prjssiUDcnt  in  the  state  penitentiary  for  life.  A  laborer 
quitting  before  expiration  of  term  of  service  without  good 
cause,  forfeited  to  his  employer  all  wages  for  that  year  up  to 
the  time  of  quitting.  Any  one  was  authorized  to  arrest  and 
return  a  deserting  freedman,  receiving  therefor  five  dollars 
reward  and  mileage,  all  costs  to  be  paid  from  the  wages  of 
the  deserter.  Any  one  persuading  or  attempting  to  per- 
suade any  freedman  to  desert  his  employer  before  his  term 
of  service  expired,  was  guilty  of  a  misdemeanor,  and  liable 
to  a  fine  of  not  less  than  twenty-five  and  not  more  than  two 
hundred  dollars,  and  if  the  offender  attempted  to  persuade 
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the  freedman  to  desert,  with  a  view  of  employing  him  with- 
out the  limits  of  the  State,  the  fine  was  to  be  not  less  than 
fifty  nor  more  than  five  hundred  dollars.  While  it  was 
made  lawful  for  a  freedman  to  charge  a  white  man  with  a 
criminal  offence  against  his  person  or  property,  and  to 
make  all  needful  affidavits,  a  supplementary  act  passed 
December  2  provided  that  where  sufficient  proof  was  made 
before  a  court  or  jury  that  the  arrest  and  trial  had  feeen  ^ 
falsely  or  maliciously  caused,  the  freedman  should  be  fined, 
and  charged  with  all  costs,  and  on  failure  to  pay  should 
be  hired  out  at  public  outcry  for  the  shortest  time  necessary 
to  discharge  the  debt.  An  act  passed  November  29,  among 
other  restrictions,  forbade  freedmen  to  carry  any  fire  arms, 
ammunition,  dirk  or  bowie  knife,  under  penalty,  and  declared 
that  a  freedman  exercising  the  functions  of  a  minister  of  the 
gospel,  without  a  license  from  some  regularly  organized 
church,  should  be  guilty  of  a  misdemeanor,  and  become 
liable  to  an  imprisonment  not  exceeding  thirty  days  and  to  a 
fine  not  exceeding  one  hundred  dollars. 

Similar  laws  were  enacted  in  the  other  States,  varying 
slightly  in  severity  of  punishment.     The  labor  contract  act 
of  Lomsiana,  passed  in  December,  is  of  especial  interest  as 
an  evidence  of  the  systematic  way  in  which  the  Southern 
legislators  hoped  to  mould  the  unwieldy  mass  of  freedmen 
into  a  docile  set  of  serfs.     AiragriculLUial  lub^iLib'' were  re^ 
quired  by  this  act  to  make  their  contract  for  the  ensuing: 
year  before  the  tenth  day  of  January;   said  contract  to  em-- 
brace  the  labor  of  the  whole  faniily.     After  the  contract  had  \ 
been  agreed  to,  no  laborer  was  to  be  allowed  to  "  leave  his  \ 
place  of  employment  until  the  fulfillment  of  his  contract,  un-  ^« 
less  by  consent  of  his  employer,  or  on  account  of  harsh    ; 
treatment,  or  breach  of  contract  on  the  part  of  employer,"  , 
under  penalty  of  forfeiture  of  all  wages  to  the  time  of  iea¥tng.  • 
"Failing  to  obey  reasonable  orders,  neglect  of  duty,  and 
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leaving  home  without  permission,  will  be  deemed  disobedi- 
ence ;  impudence,  swearing,  or  indecent  language  to  or  in 
the  presence  of  the  employer,  his  family  or  agent,  or  quar- 
reling or  fighting  with  one  another,  shall  be  deemed  dis- 
obedience. For  any  disobedience  a  fine  of  one  dollar  shall 
be  imposed  upon  the  ofTender.  For  all  lost  time  from  work 
hours,  unless  in  case  of  sickness,  the  laborer  shall  be  fined 
twenty- five  cents  per  hour.  For  all  absence  from  home 
without  leave  the  laborer  will  be  fined  at  the  rate  of  two 
dollars  per  day." ' 

The  cruelty  and  injustice  possible  in  the  administration  of 
these  acts  is  even  greater  than  their  casual  perusal  would  indi- 
cate. Many  of  these  acts,  nominally  applying  to  both  races 
with  equal  severity,  were  in  reality  intended  to  apply  solely 
to  the  negro.  The  vagrants  always  proved  to  be  colored. 
The  acts  purporting  to  secure  the  protection  of  the  freed- 
men  were  cunningly  hedged  in  by  limitations  which  made 
them  worthless.  The  employer  was  made  the  sole  judge  of 
the  acts  of  his  employees — ^a  privilege  which  could  not  but 
be  flagrantly  abused.  Laws  that  made  it  almost  impossible 
for  the  freedman  to  secure  the  just  return  for  his  labor,  were 
followed  by  laws  punishing  him  for  his  poverty.  The  fines 
for  his  so-called  oflfences  were  excessively  severe,  and  the 
punishments  were  almost  always  such  as  to  reduce  him  to 
slavery  for  limited  terms.  The  whole  system,  taken  advant- 
age of  as  it  could  not  fail  to  be  where  the  dominant  classes 
were  almost  unanimously  desirous  to  retain  the  negro  in 
subjection;^  resulted  in  his  practical  slavery  during  those 
*  seasons  of  the  year  in  which  his  labor  was  most  needed, 
■  and  in  utter  neglect  and  lack  of  support  when  his  labor  was 
^.aetitt^emand. 

9.  Although  the  enactment  of  these  stringent  laws  at  this 
time  was  a  political  mistake,  and  was  fraught  with   most 

^  McPherson,  43;  Blaine,  ii,  102-3. 
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serious  consequences  for  the  South,  it  is  proper  to  notice 

what  was  said  in  their  justification.     Many  of  them  did  noti 

differ  materially  from  sj/milar  statutes  tn  ^}^e  Northern  States. !» 


IB^      I 

Even  Some  of  the  harshest  laws,  those  which  were  received 
with  wide-spread  indignation  throughout  the  North,  could  t 
fllIA6sr  be  duplicated  by  laws  at  that  time  in  force  m  such  [ 
'Mates  as Ishode  IsJj'jig  sma  linflngiCtlir^fr  t-ven  the  phrase- 
o'iogy,  the  using  of  the  words  master,  mistress  and  servant, 
which  was  deemed  objectionable  and  suggestive  by  North- 
ern Republicans,  could  be  found  in  Northern  statutes. 

The  South  felt  confident  that  the  negro  was  unable  actively 
to  assume  the  duties  of  citizenship.  The  Southern  people 
"•tSare^r^Han^'with  reason,  that  the  ImmQnse  mass  o£  uade- 
"  veloped  humanity  was  liable  to  become  turbulent  and  unman- 
ageable, unless  stringent  laws  could  be  framed  which  would 
Kold  it  ia  check.'  They  were  sincere  in  their  statements 
that  they  believed  that  the  interests  of  property,  peace  and 
good  order  demanded  these  laws.  Unfortunately,  the 
humanitarian  ideas  of  the  North  harmonized  too  well  with 
the  political  ideas  of  Congress.  The  enactment  of  the  laws 
against  the  negro  seemed  to  strike  at  the  one  and  make 
possible  the  success  of  the  other.  The  radical  majority 
were  quick  to  see  their  advantage,  and  did  not  hesitate  to 
make  the  most  of  the  opportunity.  They  assumed  that  the 
South  deliberately  intended  to  defy  Northern  sentiment, 
and  ignored  the  possibility  that  the  legislation  in  question 
wassincerely  believed  to  be  a  necessary  act  of  self-defense, 
10.  To  Stevens  and  his  followers  the  South  had  proved 
its  impenitent  condition,  and  had  justified  the  most  stringent 
measures  of  reconstruction.  They  declared  that  Johnson's 
policy  had  been  fairly  tested  and  that  the  results  of  the  ex- 
periment were  apparent.     They  argued  that  the  South,  em- 

Why  the  Solid  Souths  edited  by  Hilary  A.  Herbert,  for  a  detailed  presen- 
tation of  the  Southern  view. 
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boldened  by  the  conciliatory  conduct  of  the  President,  was 
permitting  the  old  rebel  leaders  to  continue  to  wield  the 
chief  influence  in  affairs  of  state.     The  exclusion  of  these 
leaders  from  participation  in  the  preliminary  work  of  the 
reconstruction  conventions  was  no  check  upon  their  influence 
in  the  State,  and  with  the  completion  of  reconstructon  there 
was  nothing  to  prevent  them  from  occupying  the  chief  state 
offices.     What  the    President    in   the    previous  April    had 
feared,  was  coming  to  pass,  through  his  failure  to  do  that 
which  he  had  then  said  must  be  done — to  make  treason  and 
traitors  odious.     In  proof  of  the  ascendency  of  the  old  ele- 
ments, the  highly  questionable  legislation  of  the  South  was 
cited,   and   the   conviction   of    the    Republican   party  that 
sterner  measures  were  necessary  was  strengthened.     As  a 
\  naturaT result  the  doctrine  of  Thaddeus  Stevens  that  the 
\  South  should  be  regarded  and  governed  as  a  conquered  ter- 
•  ritory  became   practically  the  doctrine  of  the  majority  of 
j  Republicans,  and  Stevens  became  the  leader  of  the  House  of 
i^presentatives.     The  year  1865  had  made  plain  the  neces- 
sities of  the  hour,  the  condition  of  the  South,  the  attitude  of 
the  President,  and  in  short  had  prepared  the  people  for  the 
great  struggle  which  was  to  follow  in  the  39th  and  40th 
Congresses.' 

'  The  report  of  the  Joint  Committee  on  Reconstruction,  Jane  1 8th  {^House  Ri^ 
portSf  No.  30,  ist  Session,  39th  Congress;  McPherson,  84-93),  &^^  *  spirited 
summary  of  the  action  of  the  Southern  States  since  the  appointment  of  the  pro- 
visional goTemors.    See  also  Blaine,  Twenty  Years  of  Congress^  ii,  84-107. 
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CHAPTER  III. 

9 

THE  ATTITUDE  OF  CONGRESS  TOWARDS  THE  EXPERIMENT: 
DEVELOPMENT  OF  THE  CONGRESSIONAL  THEORY. 

The  Thirty-ninth  Congress  began  its  labors  on  December 
1865,  well  aware  that  the  President  had  separated  himself 
Iromthe  Republican  party  so  far  that  it  was  improbable  that 
the  executive  and  legislative  departments  would  be  able  to 
jKQ£k  in  harmony.  The  Democrats  were  beginning .  to 
commend  the  administration,  and  had  even  gone  so  far  in 
some  instances  as  to  indicate,  in  resolutions  passed  in  their 
state  conventions,  their  approval  of  Johnson's  plan  of 
reconstruction.  Republicans,  on  the  other  hand,  were  be- 
coming quite  reserved  in  their  expressions  of  approval,  and 
began  to  show  a  ^ decided  sentiment  in  favor  of  manhood 
suffrage  as  involving  less  danger  and  more  benefit  to  the 
Republic  than  any  plan  which  even  partially  eyalnded  y^g 
negro  from  the  franchise.  The  legislation  of  the  Southern! 
States  had  convinced  many  that  witliQ.uL>tlxCLjaL£giQ..yQtcl 
there  would  be  no.. way  to.  kfi.ep  .  the  old  insurrectionaryf 
element   from   completfiy  oionepolMmg  their  slate  .g^ovefnV 

meats^. 

Congress  with  its   large  Republican  majorities*  in  both 


'  Lalor,  iii,  546. 

*  Senate :  Republicans,  40;  Democrats,  1 1 ;  House :  Republicans,  145 ;  Dem- 
ocrats, 40.  The  work  before  Congress  was  well  expressed  by  Schuyler  Colfax  in 
Its^pcet^  made  upon  taking  the  Speaker's  chair.  Speaking  of  Congress  he  said : 
"  Representing,  in  its  two  branches,  the  States  and  the  people,  its  first  and  highest 
obligation  b  to  guarantee  to  every  State  a  republican  form  of  goTemment.  The 
rebellion  having  overthrown  constitutional  State  governments  in  many  States,  it  is 
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I      houses  was  expected  to  deal  with  the  problem,  correct  the 

abuses  which  had  arisen  from  the  too  lenient  policy  of  the 

President,  and  inaugurate  a  policy  which  should  bring  about 

an  equality  of  individual  rights  throughout  the  Union. 

\         2.  The   calling   of  the   roll   by  the  clerk  of  the  House, 

Edward  McPherson,  marked  the  commencement  of  active 

opposition  to  the  presidential  policy.     All  of  the  late  insur- 

^^rectionary  States  excepting  Texas,  whose  convention  did  not 

I     meet  until  the  following  March,  had  elected  senators  and 

I     representatives.      Their  action  in  choosing    or  these  and 

I     other  high  official   positions   members  of  the  Confederate 

1    Congress,  and  civil  and  military  officers  of  the  Confederacy, 

\    was  very  unwise  and  did  much  to  strengthen  opposition  to 

tljg^  recognition  of  these  States.* 

youn  to  nuitnre  and  enact  legiaUtioii  which,  with  the  concurrence  of  the  ExecQ- 
tive,  shall  establish  them  anew  on  such  a  basis  of  enduring  justice  as  will  guar- 
antee all  the  necessary  safeguards  to  the  people,  and  afford  what  our  Magna 
Charta,  the  Declaration  of  Independence,  proclaims  is  the  chief  object  of  gorem- 
ment — protection  to  all  men  in  their  inalienable  rights.  *  *  *  *  Then  we  may 
hope  to  see  the  vacant  and  once  abandoned  seats  around  us  gradually  filling 
up,  untfl  this  hall  shall  contain  representatives  from  every  State  and  district; 
their  hearts  devoted  to  the  Union  for  which  they  are  to  legislate,  jealous  of  its 
honor,  proud  of  its  glory,  watchful  of  its  rights,  and  hostile  to  its  enemies."  Con- 
sessional  Globe,  39th  Congress,  ist  Session,  p.  5.  See  BUin^  Twenty  Years  rf^ 
Oivfr/xr,  ii,  III,  112.  ^ 

I  Among  the  Senators  elected  were  Alexander  H.  Stephens,  Vice-President  of  the 
Confederacy,  and  H.  V.  Johnson,  a  Senator  in  the  rebel  Congress,  both  from 
Georgia;  from  North  Carolina,  W.  A.  Graham,  Senator  in  the  rebel  Congress;  from 
South  Carolina,  B.  F.  Perry,  a  Confederate  States  judge,  and  J.  I.  Manning,  vol- 
unteer aid  to  General  Beauregard  at  Fort  Sumter  and  Manassas  (McPherson, 
106-7).  Among  the  Representatives  chosen  were:  from  Alabama,  Cullen  A. 
Battle,  a  Confederate  general,  and  T.  J.  Foster,  a  Representative  in  the  rebel  Con- 
gress; from  Georgia,  Philip  Cook  and  W.  T.  Wofford,  generals  in  the  Confed- 
erate army;  from  Mississippi,  A.  £.  Reynolds  and  R.  A.  Pinson,  rebel  colonels, 
and  J.  T.  Harrison,  in  rebel  provisional  Congress;  from  North  Carolina,  Josiah 
Turner  was  a  rebel  colonel,  and  a  member  of  the  rebel  Congress,  and  T.  C.  Fuller 
a  rebel  Congressman;  from  South  Carolina,  J.  D.  Kennedy  was  a  colonel,  and 
Samuel  McGowan  a  general  in  the  rebel  army,  and  James  Farrow,  a  rebel  Con- 
gressman. 
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I^Uiisiana^  ArkajDfia&.aiuL  Xeanessee,  having  been  recSj^ 
nized  by  Lincoln  as  reconstructed,  stood  upon  a  somewh; 
different   footing   from  the  others,J)ut  in  a  caucus  of  thiB 
Republican  memGers^of  the  House,  held   preyjous  to  the 
drganization  of  CohgressJ[t  j)iad_be£n.de  to  omit  the 

names  of  tlheir  repTesentativea  icon  the  roH»  30  ««  to  reduce-  \ 
to  a  common  level,  that  no  embarrassing  distinctions.  \ 
might' exisl  toTia'mpeir  Congress  in  the  adoption  of  whatever  ■ 
pdticy  it  chose.  — '  " 

'  In  accordance  with  the  instructions  of  the  caucud,  the 
clerk  refused  to  call  the  names  of  these  representatives  elect. 
A  lively  discussion  immediately  arose,  in  which  emphatic 
protest  was  made  against  forcing  in  this  way  a  policy  upon 
the  House  at  a  time  when  due  deliberatioh  could  not  be 
ft  was  Boldly  a'ss"erte(J  *  that  the  clerk  was  acting  merely  as 
the  tool  of  the  Republican  party,  and  the  claim  was  also 
made  that  the  resolutions  about  to  be  introduced  by"  Mr. 
Stevens  of  Pennsylvania  were  another  part  of  the  general 
plan  to  commit  the  House  to  a  quasi-condemnation  of  the 
President,  and  virtually  nullify  in  advance  the  recommenda- 
tions which  it  was  supposed  he  would  make.  But  protest 
was  useless ;  the  names  were  not  placed  upon  the  rolls,  and  . 
the  first  roll-call  gave  evidence  that  active  resistance  to  the  ] 
President  was  determined  upon. 

The  Senate  was  almost  equally  prompt  in  making  public 
its  determination  to  take  the  process  of  reconstruction  out  ^ 
of  the  hands  of  the  President.  It  is  the  custom  in  Con- 
gress to  refrain  from  the  consideration  of  questions  of  pub- 
lic importance  until  the  President's  message  has  been 
received.  At  the  opening  of  this  Congress  no  such  courtesy 
was  observed.  Among  the  very  first  proceedings  of  the 
Senate  after  its  organization  was  the  introduction  of  three , 

'By   Mr.  Brooks,  of  New  York.     Congressional  Globt^  39th  Congress,  isC 
Session,  pp.  3, 4. 
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series  of  resolutions  by  Sumner.'  The  first  series  was  in 
'eference  to  the  Thirteenth  Amendment,  declaring  it  to  have 
become  a  part  of  the  Constitution  without  reference  to  the 
action  of  the  late  so-called  Confederate  States.  Such  States, 
the_^resolutioiis  affirmed,  should  be  required  to  ratify  the 
Amendment  as  one  of  the  conditions  precedent  to  restoration. 
The  second  series  related  to  the  guarantees  which  should  be 
required  of  the  Slates  prior  to  resuming  their  relations  to 
the  Union.  These  guarantees  were  five  in  number.  First: 
"  The  complete,  re-establishment  of  loyalty,  as  shown  by  an 
honest  recognition  of  the  unity  of  the  Republic,  and  the 
duty  of  allegiance  to  it  at  all  times,  without  mental  reserva- 
tion or  equivocation  of  any  kind.'*  Second:  "The  complete 
suppression  of  all  oligarchical  pretensions,  and  the  complete 
enfranchisement  of  all  citizens ; "  impartial  justice,  and 
equality  before  the  law.  Third :  The  repudiation  of  the 
rebel  debt  and  the  assumption  of  the  proper  proportion  of  the 
national  debts  and  obligations.  Fourth :  "  The  organiza- 
tion of  an  educational  system  for  the  equal  benefit  of  all, 
without  distinction  of  color  or  race."  Fifth:  "The  choice 
of  citizens  for  office,  whether  State  or  National^  of  constant 
and  undoubted  loyalty,  whose  conduct  and  conversation 
shall  give  assurances  of  peace  and  reconciliation."  The 
third  series  was  declaratory  of  the  duty  of  Congress  to 
the  loyal  citizens  in  the  rebel  States.  They,  especially 
those  who  had  served  in  the  Union  arm}'^  and  tbo&&£Xcluded 
from  the  ballot  at  the  time  of  secgsfiian,  should  have  control 
oT  the  CUUULftliuiis  LO'^e  called  for  reorganizing  the  state 
.gQY.ernments.  "  No  state  law  or  state  constitution  can  be 
set  up  as  an  impediment  to  the  national  power "  in  the  re- 
organization of  these  States.  No  State  recently  in  rebellion 
could  be  considered  to  have  a  republican  form  of  government 

^  Congressional  Globe,  ist  Session,  39th  Congress,  p.  2;  Blaine,  Twenty  Years 
of  Congress,  ii,  1 1 3-1 15. 
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"  where  the  elective  franchise  and  civil  rights  are  denied  to 
the  Union  soldier,  his  relatives,  or  the  colored  race." 

The  submission  of  these  resolutions  was  of  significance 
merely  as  a  formal  declaration  that  the  President  was  to  be 
ignored  and  an  independent  policy  formed.  The  plan  of 
reconstruction,  as  here  presented,  embodied  many  impracti- 
cabilities and  impossibilities,  but  it  indicated  in  broad  out- 
lines the  propositions  to  be  discussed  in  the  succeeding 
months. 

The  House  was  still  more  active  in  its  initiatory  steps  to- 
ward a  policy.     The  resolution  for  the  establishment  of  a 
join  tcommittee  on  reconstruction  was  introduced  by  Mr. 
Stevens  at  the  first  opportunity  on  the  openings dav^^and. 
immediately  adopted.     This  resolution,  after  having  been 
discussed  in  a  Republican  caucus,'  was  taken  up  for  consid- 
eration in  the  Senate  on  December  12,' was  made  a  concurrent 
resolution,  that  it  might  not  need  the  approval  of  the  Presi- 
dent, and  was  passed  with  amendments.     The  debate  on  this 
resolution  iarof  especial  importance  as  the  first  formal  test  of 
the  attitude  of  the  individual  Senators  towards  the  nijminie  i 
tration.     It  brought  out  the  fact  that   Senators  Cowan  off 
Pennsylvania,  Dixfljj  of  Connecticut,  and  Doolittle  of  Wis-nr 
consin,  would   support  the  administration  and  oppose  the; 
congressional  policy.     Senator  Norton,  of  Minnesota,  soon; 
joined  their  ranks,  and  Senator  Lane,^  of  Kansas,  broke  fromv 
the  party  on  the  Civil  Rights  bill.     The  remaining  Repub-) 
lican     senators,    while    exhibiting    natural    differences    of 
opinion,  were  united  in  their  hostility  to  the  existing  method 
of  restoration.  •  •-*- / 

^  WflsoD,  History  of  Reconstruetion^  16  ff. 

'  Congressional  Globe^  39th  Congress,  ist  Session,  pp.  24-50. 

'  Senator  Lane  committed  suicide  on  July  1 1,  1866.  Mortification  caused  by- 
abuse,  as  the  result  of  his  action,  is  supposed  to  have  unbalanced  him  mentally. 
Cy:,  Blaine,  ii,  185. 
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/  The  resolution,  as  amended  and  concurred  in  by  the 
House, j)rovided  for~aPjbriTtT6inniittee  of  fifteen,  nine  from 
the  House  and  six  from  the  Senate,  ''who  shall  inquire  into 
the  condition  of  the  States  which  formed  the  so-called  Con- 
federate States  of  America,  and  report  whether  they  or  any 
of  them  are  entitled  to  be  represented  in  either  House  of 
Congress^  with  leave  to  report  at  any  time  by  bill  or  other- 

The  appointment  of  this  committee,  with  Thaddeus  Stevens 
as  a  member,  although  Senator  Fessenden  of  Maine 
was  chairman,  mark^  an  important  epoch  in  the  history  of 
reconstruction.*  |  Stevens,  now   the   virtual   leader   of  the 

OC  I   r  Ho^5e^.r?p.;staEaUfid^ 

ou^hly  antagonistic,  and  from  this  time  forth  everythuig 
relating  to  the  reconstruction  of  the  Southern  States  was  to 
\S  referred  to  this  committee.  In  addition,  the  committee 
took  large  masses  of  testimony  from  southerners,  federal 
officers,  and  northerners  travelling  through  the  Southern 
States,  in  order  that  an  intelligent  judgment  might  be  reached 
regarding  the  actual  condition  of  these  States.  The  bills  in 
which  they  embodied  the  results  of  their  investigations  con- 
stituted the  basis  of  the  final  reconstruction.     The  ill-defined 

^The  resolution  as  adopted  by  the  House  on  the  4th  contained  in  addition: 
''and  until  such  report  shall  have  been  made,  and  finally  acted  upon  by  Congress, 
no  member  shall  be  received  into  either  House  from  any  of  the  so-called  Confed- 
erate States,  and  all  papers  relating  to  the  representation  of  the  said  States  shall 
be  referred  to  the  said  committee  without  debate."  The  Senate,  however,  con- 
ridered  such  provisions  to  affect  powers  granted  to  each  House  separately,  and 
which  should  not  be  entrusted  to  a  joint  committee.  Therefore  they  were  struck 
out,  but  on  December  14  the  House  of  Representatives  passed  resolutions  bind- 
ing itself  to  be  governed  by  similar  principles. 

'The  other  members  of  the  committee  were:  on  the  part  of  the  Senate, 
Howard  of  Michigan,  Grimes  of  Iowa,  Harris  of  New  York,  Williams  of  Oregon, 
and  Johnson  of  Maryland;  on  the  part  of  the  House,  Washbume  of  Illinois, 
Morrill  of  Vermont,  Grider  of  Kentucky,  Bingham  of  Ohio,  Conkling  of  New 
York,  Boutwell  of  Massachusetts,  Blow  of  Missouri,  and  Rogers  of  New  Jersey. 
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sentiment  of  the  Republicans,  that  the  proper  mode  of  deal- 
ing with  the  Southern  States  had  not  been  found,  was  to  be 
replaced  by  a  vigorous  policy  which  looked  primarily  to  the 
proper  protection  of  the  freedman. 

^  The  message  of  the  President,  which  was  read  on  the  5th 
of  December,  had  been  eagerly  awaited/  It  had  been  ex- 
pected that  it  would  contain  a  decided  statement  of  his  exact 
views  on  reconstruction,  and  expectations  were  fulfilled.  It 
was  a  clearly  written  document,  and  outlined  in  extreme  sim- 
plicity his  attitude.  In  it  he  says^  r^iernnfi.  to  thg  rebelStates : 
^'Whether  the  territory  within  the  limits  of  those  States 
shouITbe  held  as  conquered  territorytjuiider  military-author- 
ity  emanating  from  the  President  as  the  head  of  the  army, 
was  the  first  question  that  presented  itself  for  decision." 
His  unhesitating  answer  to  this  question  was  that  military  *  y 
rule  was  extremely  undesirable,  especially  from  the  greatly 
increased  powers  which  thereby  would  be  held 
dent.  "  The  powers  of  paJtron^geaad  rule 
never,  unless  on  occasions  of  great  emergency;  consent,  to 
exercise,  ♦  •  •  Besides,  the  policy  of  military  rule  overi 
a  conquered  territory  would  have  implied  that  the 
whose  inhabitants  may  have  taken  part  in  therebellion^Jiad] 
by  the  act  of  those  inhabitants,  jceased,^^ta^ig;^t.  But  th( 
true  theory  is,  that  all  pretended  acts  of  secessiott4Kei£iuiCOL^ 
the  beginning,  null  and  void.  I  The  States  cannot  commit 
treason,  nor  screen  the  indivKlual  citizens  who  may  have 
committed  treason,  any  more  than  they  can  make  valid 
treaties  or  engage  in  lawful  commerce  with  any^  foreign 
power.  The  States  attempting  to  secede  placed  themselves 
in  a  condition  where  their  vitality  was  impaired,  but  not  ex- 
tinguished— ^their  functions  suspended,  but  not  destroyed." 
These  sentiments  were  but  the  repetition,  in  almost  the 
same  language,  of  sentiments  previously  expressed  in  various 

^  fiUine,  Twenty  Years  of  Congress,  ii,  1 15. 
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interviews  and  speeches.  The  significance  of  the  message 
was  merely  his  recommitment  to  the  policy  he  was  applying 
in  practice.  But  the  consideration  of  the  message  in  com- 
mittee of  the  whole  afforded  a  good  opportunity  for  general 
discussions  of  reconstruction,  which  were  continued  at  in- 
teryals  throughout  the  whole  session. 

The  great  debate  was  opened  on  December  \%  h^^JS^ 

Stevens,  who  reasserted^TJls  vTe\vs_.  declaring  that  Congress 

has  the  sole  power  to  receive  back  the  States,  the  Executive 

concurring.'^  The  States  as  States  made  war.     "  The  idea 

^        ^he  States  could  not  and  did  not  make  war  because  the 

j  Constitution  forbids  it,  and  that  this  must  be  treated  as  a 

'^    ^  '^  war  of  individuals,  is  a  very  injurious  fallacy.     Individuals 

*.J     •  cannot  make  war.     They  may  commit  murder,  but  that  i& 

^  uj  not  war.     Communities,  societies,  states,  make  war/  t  He 

\  J  W    earnestly  pleaded   for   negro  suffrage  both   on  grounds  of 

C  "^         expediency  and  of  right,  closing  his  speech  with  the  oft- 

quoted   sentence:    "Sir,   this   doctrine   of   a   white    man's 

government  is  as  atrocious  as  the  infamous  sentiment  that 

damned  the  late  Chief  Justice  to  everlasting  fame,  and  I 

fear,  to  evorldstiog  fire.*'*     Mr.  Beaman,  on  February  24, 

after   dwelling  upon   the   horrors   of    the   late   war,   said : 

"  Those   were  sad,  dark  days,  whose  tinge  was    deepened 

by   the   frowns    and    hostile    intrigues    of    foreign   nations. 

But  sadder  still,  and  darker  and  more  gloomy,  will  be  that 

•'- ,    day  in   which   the   rebel   States   shall   assume   the  control 

..       of    our   national   government ;     when   without   guards    or 

;^   ^  security  for  future  good  conduct,  without  protection  to  the 

^    "^  blacks  and  loyal  whites  who  have  freely  shed  their  blood  in 

>  V  v     our  defense,  the  seceded  districts  shall  be  declared  recon- 

1  Wilson,  History  of  the  Reconstruction  Measures^  42-105,  contains  a  summary 
of  the  debates  on  reconstruction;  see  also  Blaine,  Twenty  Years  of  Cow^ress^  ii,. 
128  ff. 

'  Congressional  Globe^  39th  Congress,  istSession,  pp.  72-5. 
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career  of  oppression^  ,tyraRi3y..axxd.ciicie."' 
'^TJnTtlarch  10,  Mr.  Stevens  made  a  speech  upholding  the 
right  of  the  federal  government  to  treat  the  conquered 
States  in  whatever  manner  was  deemed  advisable.  "  I  trust 
yet  to  see  our  confiscation  laws  fully  executed ;  and  then  the 
malefactors  Will  Icarfi  inai  what  Congress  has  seized  as^ 
enemy's  property  and  invested  in  the  United  States,  cannot 
'  Bi  aiVested  aiid  returned  \o  tne  conquel^^d  BffelU^ii^^ftrByTHe 
riTBre 'voice  of  tKe  "Execg]Mg.^""T  liope^o 'see^tKe  property  of 

'  the  subdued  enemy^j^ayJhedam^afiSS.^ 
North  and  South,  and  help  to  support  the  helpless,_armle^s» 

mutilated  soldiers  who  have  been  made  wretched  by  ^ 

unholy  war.     I  do  not  believe  the  action  of  the  President  is 

wortEa  farthing  in  releasing  the  property  conquered  from 

the  enem;^,"f!u!!i  the  ajJpfSpx&tToh'niaSe  of  it  by  Cong 

Other  speeches  just  as  violent,  condemning  Johnson  and 

-    his  policy,  were  nnrde  during  these  general  discussions.    Thus 

Mr.  Dumont  of  Indiana  said :  ''  Some  gentlemen  seem  to  be 

anxious  to  hear  within  this  Hall  "the  cracik  bV  fRff  plantation 

whip,  and  W  nkve'a  manifestation  of  plantation  manners  as 

in  days  oi  other  J^ela^y^Sffff^'liufras'God'Tives  they  will  be 

abundantly  gratified,  if  the  polTcy  of  Ietting,in  the  rebel  States. 

without  guaranties  shall  prevail.*'*     And   Mr.   Moulton,  of 

^  Congressional  Globe^  ist  Session,  39th  Congress,  p.  1019. 

'  Congressional  Globey  ist  Session,  39th  Congress,  p.  1309.  These  strong 
statements  of  the  advisability  of  confiscation  alarmed  the  Southern  States  greatly, 
and  caused  them  to  hate  and  fear  Thaddeus  Stevens.  See  Lalor,  iii,  546  ff.  The 
following  extract  from  General  Taylor's  Destruction  and  Reconstruction 
(pp.  243-4),  is  characteristic  of  the  Southern  estimate  of  the  man.  General  Tay- 
lor had  occasion  to  call  upon  Stevens  while  endeavoring  to  get  permission  to  visit 
Jefferson  Davis,  then  in  confinement  at  Fortress  Monroe.  He  goes  on  to  say : 
**  Thaddeus  Stevens  received  me  with  as  much  civility  as  he  was  capable  of.  De- 
formed in  body  and  temper  like  Caliban,  this  was  the  Lord  Hategood  of  the  fair; 
but  he  was  frankness  itself.  He  wanted  no  restoration  of  the  Union  under  the 
Constitntion,  which  he  called  a  worthless  bit  of  old  parchment.    The  white  people 
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Illinois,  a  week  later  declared  that  "  Andy  Johnson  will  ga 
down  to  posterity,  not  only  as  the  betrayer  of  his  party,  buj, 
r.  I    as  an  ingrate,  infamous  in  all  time  to  come  to  all  honorable 
rypRj       men/*'     In  the  same  speech  he  says:   "No  rights  of   the 
^        South  that  were  lost  by  the  rebellion  were  revived  or  repps- 
sessed  by  traitors  on  the  cessation  of  hostilities.    War  destroys 
all  rights  but  the  rights  of  war."*    Mr.  Baldwin,  of  Massachus- 
etts, described  the  attitude  of  the  Southern  States  as  follows : 
" It  is  undeniably  the  air  ^^  thfl  Pl^  p^n-*!^?^^ry  spirit  to  re- 
duce them  [the  freedmen]  to  a  condition  as  nearly  like  that  of 
slavery  as  circumstances  will  admit ;  a  condition  that  would 
yield  all  the  advantages  of  slavery  without  any  of  its  incum- 
^^        brances.     The  hatred  which  has  declared   the  freedom   of 
1^  these  people  a  calamity  conspires  diligently  to  make  it  so ; 

the  government  is  angrily  forbidden  to  interfere  with  its 
operations ;  and  if  there  be  an  epithet  of  contumely  and  re- 
proach that  has  not  been  hurled  at  those  who  would  allow 
these  people  the  protection  they  need,  it  must  be  some 
lackguard  epithet  not  yet  invented."* 
But  the  policy  of  the  President  was  not  without  its  vigor- 
ous supporters,  although  they  generally  were  found  among 
the  Democrats.     Thus  Voorhees,  on  January  9,  eulogized 

of  the  South  ought  neyer  again  to  be  trusted  with  power,  for  they  would  ineWt- 
ably  unite  with  the  Northern  *  Copperheads '  and  control  the  gOTemment  The 
only  sound  policy  was  to  confiscate  the  lands  and  divide  them  among  the  negroes, 
to  whom,  sooner  or  later,  suffrage  must  be  given.  Touching  the  matter  in  hand, 
Johnson  was  a  fool  to  have  captured  Davis,  whom  it  would  have  been  wiser  to 
assist  in  escaping.  Nothing  would  be  done  with  him,  as  the  Executive  had  only 
pluck  enough  to  hang  poor  devils,  such  as  Wirz  and  Mrs.  Surratt  Had  the 
leading  traitors  been  promptly  strung  up,  well;  but  the  time  for  that  had  passed. 
(Here,  I  thought,  he  looked  lovingly  at  my  neck,  as  Petit  Andr6  was  wont  to  do 
At  those  of  his  merry-go-rouuds.)" 

^  Congressional  Globcy  39th  Congress,  1st  Session,  p.  1476. 

'  Congressional  Globe^  39th  Congress,  ist  Session,  p.  1616. 

^  lHd,y  p.  1 61 7. 

^IHd^^.  1828. 
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Johnson's  policy  as  having  "  cleared  away  the  wn 
gigantic  fraternal  war,  laid  anew  the  foundatioi 
inenFTIu^ouiIiiouF"an"^e^^n^  than  the 

most  powerful  king^pms  gf  Europe,  revived  confidence  and 
hopes  in  the  breasts  of  a  despairincr  peopleT^licl  won  for  its 
author  the  respect  ana  admir^tJQ(]^j^[^^yj^  cfvilized  nations  oL 
both^ hemispKere^."'     He  also  introduced  a  series  of  resolu- 
tions endorsing  the  policy  of  the  President,  and  expressing 
confidence  in  him ;'  but  these,  together  with  an  amendment         sib^ ^  { 
by  Bingham,  expressing  confidence  that  the  President  would   "^       " 
co-operate  with  Congress,  were  referred  to  the  Committee 
on  Reconstruction,  from  which  they  were  never  reported. 

Mr.  Thornton,  of  Illinois,  thought  that ''  if  those  States  are 
ever  to  be  bound  together  in  an  equal  and  enduring  union 
by  us,  we  must  rise  to  the  high  dignity  of  true  manhood  and 
Christian  charity,  and  bury  forever  the  feelings  of  distrust 
which  now  haunt  the  mind.  The  charge  is  constantly  made 
that  the  Southern  people  are  perfidious ;  that  they  will  keep 
no  pledges;  that  no  oath  will  bind  them.  Can  they  ac- 
cept your  conditions  precedent  tendered  in  such  a  spirit  ? 
Never!" 3  Mr.  Harding,  of  Kentucky,  declared  that  the 
Republican  party  "  with  the  cry  of  liberty  on  its  tongue,  is 
earnestly  striving  to  subvert  the  foundations  of  republican 
government,  laboring  to  centralize,  consolidate  and  build  up 
a  frightful  Federal  despotism,  under  whose  dark  and  deadly 
shadow  self-government  and  all  state  rights  would  utterly 
sink  and  perish."* 

4;  The  objectionable  "  black  laws "  of  the  Southern 
States,  and  the  many  tales  of  the  oppression  and  cruel 
treatment  of  negroes,  brought  about  a  strong  sentiment  in 

^  Congressional  Globe^  39th  Congress,  ist  Session,  p.  155. 
*IHd»,^,  150. 

'  Congressional  Globes  39th  Congress,  ist  Session,  p.  1169. 
^/Hd.^'p,  2256. 
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favor  of  legislation  by  Congress  giving  additional  protection 
to  the  freedman.'  The  Act  of  March  3,  1865,  had  estab- 
lished in  the  War  Department  a  "  Bureau  for  the  relief  of 
Freedmen  and  Refugees,"  which  was  "to  continue  during 
the  present  war  of  rebellion,  and  for  one  year  thereafter."* 
This  bureau  was  to  assume  control  of  all  abandoned  or  con- 
fiscated lands  in  the  insurrectionary  States,  and  to  assign 
tracts  not  to  exceed  forty  acres  each  to  freedmen  and 
refugees  at  an  annual  rent  of  not  more  than  six  per  cent,  of 
the  value.  The  occupants  were  to  be  allowed  to  purchase 
the  land  at  any  time  within  three  years.  The  bureau  was 
also  authorized  to  supervise  all  matters  that  might  concern 
freedmen  and  refugees  from  any  of  the  rebel  States  or  from 
districts  occupied  by  the  army,  and  to  furnish  supplies  to 
such  as  were  in  need. 

To  extend  the  powers  of  this  bureau  and  to  continue  it  in 
operation  until  affairs  had  resumed  their  normal  course,  ap- 
peared to  be  a  practicable  way  to  protect  the  emancipated 
race.  A  bill  to  this  eflfect  was  introduced  in  the  Senate  by 
Mr.  Trumbull  on  January  5,  1866,3  and  the  Senate  proceeded 

'  Gillel's  Democracy  in  the  United  States,  pp.  309-13,  discusses  the  Freedmen's- 
Bureau  from  the  Northern  Democratic  standpoint. 

'  The  first  bill  creating  a  Freedmen's  Bureau  was  introduced  in  the  House  dur- 
ing the  37th  G)ngre8s  by  Mr.  Eliot,  of  Massachusetts,  who  during  the  39th  Con- 
gress was  chairman  of  the  Select  Committee  on  Freedmen.  It  was  not  reported, 
but  the  same  bill  was  presented  in  the  first  session  of  the  38th  Congress,  and 
passed  the  House  by  a  vote  of  69  to  67.  It  was  returned  from  the  Senate  on 
June  30,  1864,  amended  so  as  to  attach  the  Bureau  to  the  Treasury  Departments 
A  committee  of  conference  agreed  upon  a  new  bill  creating  a  department  of 
freedmen's  affairs,  reporting  to  the  President  This  passed  the  House,  but  failed 
in  the  Senate.  The  next  attempt  succeeded.  Congressional  Globe,  2d  Session, 
38th  Congress,  p.  1307.  See  Cox's  Three  Decades  of  Federal  Legislation  for 
an  account  of  the  Freedmen's  Bureau;  also  Wilson,  Rise  and  Fall  of  the  Slave 
Power  in  America,  iii,  472-485 ;  Wilson  (Woodrow),  Division  and  Reunion,  263. 

'  Congressional  Globe,  39th  Congress,  ist  Session,  p.  1299.  Mr.  Doolittle  on 
the  19th  of  December,  1865,  had  introduced  a  bill  relative  to  the  Bureau  of 
Freedmen,  but  when  reported  from  the  Committee  on  Military  Affairs,  to  which 
it  had  been  referred,  it  was  indefinitely  postponed. 
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to  its  consideration  on  the  I2th.  With  certain  amend- 
ments the  bill  passed  the  Senate  on  the  25  th  by  a  vote  of  37  to 
10.  The  Select  Committee  on  Freedmen '  to  which  the  Senate 
bill  had  been  referred  by  the  House,  reported  on  January 
30  a  substitute  bill.  This  passed  the  House  on  the  6th 
of  February  by  a  vote  of  136  to  33  ;  it  was  amended  by 
Senate  on  the  jth,  the  House  concurring  on  the  9th.  \  It 
was  vetoed  by  the  President  on  the  loth,  and  the  Senate  on 
the  20th  attempted  to  pass  the  bill  over  the  veto.  The  re- 
sult showed  30  votes  in  favor,  19  against,  less  than  a  two-thirds 
majority,  and  the  bill  thus  falied  to  become  a  law/ 

The  bill  as  presented  to  the  President  for  his  signature  was 
-entitled  "  An  Act  to  amend  an  act  entitled  *  An  act  to  estab- 
lish  a  Bureau  for  the  relief  of  Freedmen  and  Refugees,'  and 
for  other  purposes."  3  it  continued  in  force  the  act  of  March 
3,  1865,  ^^d  extended  the  jurisdiction  of  the  bureau  to  free^^^. 
men  and  refugees  in  all  parts  of  the  United  States.  iThe 
President  was  authorized  to  **  divide  the  section  of  country 
containing  such  refugees  and  freedmen  into  districts,  each  con- 
taining one  or  more  States,  not  to  exceed  twelve  in  number, 
and,  by  and  with  the  consent  of  the  Senate,  appoint  an  assist- 
ant commissioner  for  each  of  said  districts;"  or  in  the  dis- 
-cretion  of  the  President  **  the  bureau  might  be  placed  undej 


'  This  committee  had  been  established  by  a  resolution  introduced  by  Mr.  Eliot, 
of  Massachusetts,  on  December  6,  1865.  So  much  of  the  President's  message  as 
related  to  freedmen,  and  all  papers  relating  to  the  same  subject,  were  to  be  re- 
ferred to  it.  The  following  were  appointed  members  of  the  committee :  T.  D. 
Elidt  of  Massachusetts,  W.  D.  Kellsf  of  Pennsylvania,  G.  S.  Orth  of  Indiana,  J. 
A.  Bingham  of  Ohio,  Nelsqp.  Taylor  of  New  York,  B.  F.  Loan  of  Missouri,  J.  B. 
Grinnell  of  Iowa,  H.  £.  Paine  of  Wisconsin,  and  S.  S.  Marshall  of  Illinois. 

'  Cox  confuses  this  act  with  the  act  passed  over  the  veto  on  July  16,  declaring 
that  it  was  passed  over  the  veto  on  February  21.  Three  Decades  of  Federal 
Legislation,  p.  444. 

'  Sec  Wlson  (Henry),  Rise  and  Fall  of  the  Slave  Power  in  America,  iii, 
^90-97;  ^Vttoxt,  history  of  ReconstrMction,  148-184;  Blaine,  Twenty  Years  of 
Congress,  ii,  164-170;  Wilson  (Woodrow),  Division  and  Reunion,  264. 
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a  commissioner  and  assistant  commissioner  to  be  detailed 
from  the  army."  Districts  when  necessary  were  divided  into 
sub-districts  under  agents.  Military  jurisdiction  and  protec- 
tion were  to  extend  over  all  connected  with  the  bureau.  Un- 
occupied public  lands  in  the  Southern  Stases,  not  to  exceed 
three  million  acres,  were  to  be  set  apart  for  freedmen.  Military 
protection  was  to  be  extended  over  all  persons  denied  civil 
rights  on  account  of  race,  color  or  previous  servitude,  and 
punishment  was  provided  for  those  who  deprived  such  parties 
of  their  civil  rights. 

The  debates  on  this  bill,  occurring  as  they  did  before  the 
President's  speech  of  February  22,  which  will  hereafter  be 
noticed,  lacked  the  g^eat  bitterness  which  was  frequently 
manifested  in  the  later  days  of  the  session.  The  fact  that 
the  veto  message  was  received  before  the  22d  accounts  for 
the  failure  of  the  attempt  to  override  it.' 

The  bill   itself    was   moderate,   the   freedmen   obviously 
needed  the  legislation,  but  the  President  considered  the  prin- 
ciples  at  stake  of  sufficient  importance  to  justify  him   in 
further  antagonizing    Congress.     His   veto   message    cited 
a   number  of  reasons   for  withholding   the   executive   ap- 
proval.*'   In  the  first  place  he  claimed  that  there  was  no 
immediate  necessity  for  the  measure.     Then  it  also  contained 
provisions  which  were  unconstitutional  and  unsuited  to  ac- 
rnmriif^^  ^h^  d^r!!r^  end'?^    His  chief  objection,  of  course, 
nvas  based  upon  the  continuance  of  military  jurisdiction  into 
/  a  time  of  peace.     This  he  declared  clearly  unconstitutional, 
*"a' violation  of  the  right  of  habeas  corpus  and  of  trial  by  jury; 

and  he  added  that  "  for  the  sake  of  a  more  vigorous  inter- 

« 

'  Congressional  Glohe^  ist  Session,  39th  CoDgresi.  McPberson,  History  of  the 
Reconstruction^  pp.  73-4. 

'  The  veto  messages  of  the  Presidents  of  the  United  States,  from  Washington  to 
Qeveland,  inclusive,  have  been  compiled  by  Ben :  Perley  Poore  by  order  of  the 
Senate. 
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position  in  behalf  of  justice  we  are  to  take  the  risks  of  the 
many  acts  of  injustice  that  would  necessarily  follow  from  an 
almost  countless  number  of  agents,  *  *  *  over  whose  decis- 
ions there  is  to  be  no  supervision  or  control  by  the  federal 
courts.  *  *  •  The  country  has  returned  or  is  returning  to 
a  state  of  peace  and  industry,  and  the  rebellion  iC  in  fact  at 
an  end.  The  measure,  therefore,  seems  to  be  as  inconsistent 
with  the  actual  conditions  of  the  country  as  it  is  at  variance 
with  the  Constitution  of  the  United  States."  He  considered  I 
the  provisions  which  proposed  to  take  away  land  from  its! 
former  owners  without  due  process  of  law,  unconstitutional. 
Other  more  general  objections  were  mentioned,  such  as" 
immense  patronage  created  and  immense  expense  involved, 
the  dangerous  concentration  of  power  in  the  Executive,  and 
the  ethical  objection  that  legislation  which  implies  that  the 
freedmen  ''  are  not  expected  to  attain  a  self-sustaining  con- 
dition must  have  a  tendency  injurious  alike  to  their  character 
and  their  prospects." ' 

The  unification  of  opposition  to  the  President,  which  was 
accomplished  through  his  speech  of  February  22,  afterwards 
impelled  the  friends  of  the  Freedmen's  Bureau  bill  to  make 
another  attempt  to  secure  its  passage,  believing  that  it  then 
could  be  passed  over  the  President's  veto.*  The  ball  was 
again  set  rolling  by  Mr.  Eliot,  of  Massachusetts,  who  on 
May  22  introduced  a  bill  designed  to  take  the  place  of  the 
defeated  bill,  yet  different  enough  to  afford  a  plausible  pre- 
text for  again  bringing  the  question  forward.  Slightly  am- 
ended, it  passed  the  House  on  May  29  by  a  vote  of  96  to 
32.  The  bill,  with  amendments,  reported  from  the  Committee 
on  Military  Affairs,  of  which  Senator  Wilson,  of  Massachu- 

'  Congressional  Globe^  39th  Congress,  1st  Session,  pp.  915-^17;  McPherson, 
History  of  Recanstruction^  pp.  68-72. 

•  See  Wilson,  Rise  and  Fall  of  the  Slave  Power  in  America^  iii.  497-99;  Wl- 
son.  History  of  the  Reconstruction^  184-195;  Blaine,  Twenty  Years  of  Congress^ 
ii,  171-2. 
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setts,  was  chairman,  was  taken  up  for  consideration  by  the 
Senate  on  June  26,  and  passed.     The  House   non-concur- 
ring, a  committee  of  conference  was  appointed,  which  made 
some  minor  changes,  to  which  the  Senate  on  July  2,  and 
Y-,the  House. on  July  3,  agreed.     A  veto  message  of  the  Presi- 
I  dent  was  received  on  July  16,  and  the  bill  was  passed  ovtr 
1  thii  »<<'irt)n  the  same  day.' 

To  all  intents  and  purposes  this  act  differed  but  little  from 
the  first  vetoed  bill.  It  continued  the  original  Freedmen's 
Bureau  Act  in  force  for  two  years,  and  contained  certain  ad- 
ditional provisions  for  the  education  of  the  freedmen,  for  the 
recognition  of  their  civil  rights,  and  for  the  protection  of 
such^  rights  by  military  power. 

President  Johnson,  in  his  veto  message,  declared  that  a 
careful  examination  had  convinced  him  that  the  same  rea- 
sons assigned  in  his  veto  of  February  19,  applied  also  to  this 
measure.  Such  legislation  was  justifiable  only  under  the  war 
power,  and  should  not  extend  to  times  of  peace.  The  now 
existing  federal  and  state  courts,  he  went  on  to  say,  were 
amply  sufficient  for  the  protection  of  the  freedmen,  and  the 
existence  of  the  prevalent  disorders  furnished  no  necessity 
for  the  extension  of  the  bureau  system.  The  practical 
operation  of  the  bureau  showed  that  it  was  becoming  an 
instrument  of  fraud,  corruption  and  oppression,  while  the 
civil  rights  bill,  needless  as  it  was,  provided  methods  of 
protection  far  preferable  to  the  military  protection  authorized 
by  this  bill.  The  legislation  regarding  the  disposal  of  land 
was  discriminating,  unsafe,  and  unconstitutional,  and  in  con- 
clusion he  urged  upon  Congress  the  dangers  of  class  legis- 
lation. 

^The  votes  were :  House,  104  to  33;  Senate,  33  to  X2.  For  the  text  of  the  bill, 
see  Congressional  Globty  ist  Session,  39th  Congress;  McPherson,  History  of  the 
^Reconstruction,  p^:i4.g-$o.  Blaine,  Twenty  Years  of  Cor^resSyVLt  172,  states  that 
the  bill  was  far  less  popular  than  the  measure  vetoed  on  February  19.  "It  re- 
quired potent  persuasion,  re-enforced  by  the  severest  exercise  of  party  discipline, 
to  prevent  a  serious  break  in  both  Houses  against  the  bilL'' 
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5.  The  mere  veto  of  the  first  Freedmen's  Bureau  bill 
would  not  have  been  of  great  significance  had  it  been  the 
only  act  of  the  President  at  this  time  offensive  to  the  rank 
and  file  of  the  Republican  party.  But  on  two  other  occa- 
sions he  acted  very  indiscreetly,  February  7  and  February 
22,  the  latter  coming  so  shortly  after  the  veto  message  on 
the  first  bill  that  the  antagonism  of  Congress  was  greatly  in- 
tensified. •  "••'*•.. 

On  February  7,  1866,  a  delegation  of  colored  representa- 
tives from  fifteen  States  and  the  District  of  Columbia  called 
upon  President  Johnson  in  order  to  present  their 
concerning  the  granting  of  suffrage  to  their  r 
T.  Downing  and  Frederick  Douglass  acted  as  spokesmen. 
In  reply,  President  Johnson  described  his  sacrifices  for  the 
colored  man,  and  went  on  to  express  his  indignation  at 
being  arraigned  by  incompetent  persons.  Although  he 
was  willing  to  be  the  colored  man's  Moses,  he  w;is  not 
willing  "  to  adopt  a  policy  which  he  believed  would  only 
result  in  the  sacrifice  of  his  [the  colored  man's]  life  and  the 
shedding  of  his  blood.'*  The  war  was  not  waged  for  the 
suppression  of  slavery ;  **  the  abolition  of  slavery  has  come 
as  an  incident  to  the  suppression  of  a  great  rebellion — as  an 
incident,  and  as  an  incident  we  should  give  it  the  proper  di- 
rection."  He  went  on  to  state  that  the  negro  was  unprepare 
for  the  ballot,  and  that  there  was  danger  of  a  race  war.  Th 
States  must  decide  for  themselves  on  the  question  of  th 
franchise.  "Each  community  is  better  prepared  to 
termine  the  depository  of  its  political  power  than  anybody 
else,  and  it  is  for  the  legislature  *  *  *  to  say  who  shall 
vote,  and  not  for  the  Congress  of  the  United  States."' 
rHPffis  plain  statement  of  his  opposition  to  negro  suffrage 
^rrg^tly  added  to  Johnson's  unpopularity.  This  was  not  due 
to  the  fact  that  his  views  on  that  subject  had  not  been  made 

*  McPherson,  History  of  the  Reconstruction^  52-56, 


66  PRESIDENT  JOHNSON  [gg 

public  before,  fori  he  never  had  tried  to  conceal  his  attitude 
.'  towards  any  of  the  questions  before  the  people.     But  the 
attitude  of  the  people  themselves  had  greatly  changed  since 
.  the  ill  treatment  of  the  freedmen  and  the  objectionable  legislsf- 
\  tion  of  the  Southern  States  had  been  placed  vividly  before  the 
ipublic  through  the  newspapers.     The  sentiment  in  favor  of 
the  extension  of  the  franchise  had  rapidly  gained  strength ; 
and  the  attitude  of  the  President,  made  conspicuous  anew 
by  his  almost  harsh  reply  to  so  prominent  a  delegation  re- 
presenting such  a  wide  extent  of  territory,  called  forth  much 
hostile  criticism,  which,  added  to  the  vigorous  letter  pub- 
lished by  the  delegation  in  reply  to  the  President,  aided  in 
unifying  the  opposition  to  him. 

i  On  F^ruary  22  he  made  a  speech  in  which  he  not  only 
/attacked  by  name  certain  leading  politicians,  but  also  criti- 
/  cisedjn  terms  the  legislative  branch  of  the  government, 
his  speech  marks  a  distinct  epoch  in  the  history  of  the 
struggle  between  the  President  and  Congress.  Prior  to  it, 
the  latter,  although  conscious  of  the  rapid  divergence  of  the 
paths  each  was  following,  and  determined  to  render  as 
nugatory  as  possible  the  President's  policy,  had  not  per- 
mitted the  feeling  of  personal  antagonism  to  influence  its 
actions  to  any  great  extent.  But  from  this  time  forth  the 
lines  were  sharply  drawn,  culminating  in  the  impeachment.  .         j 

*  Johnson  bitterly  hated  the  Joint  Cbmmftlee  on  Reconstru^c- 

•  tion.     The  very  manner  in  which  it  had  been  authorized —  | 
through  a  concurrent  resolution  instead  of  a  joint  resolution 

^  for  the  purpose  of  preventing  executive  action — had   em- 
bittered him ;   the  principles  which  its  majority  represented 

^  and  the  personnel  of  the  committee  were  equally  distasteful 

^tO-Wm. 

In  connection  with  the  speech  of  February  22,  it  should 
be  noticed  that  Mr.  Stevens  had  two  days  before  introduced 
a  concurrent  resolution,  which  passed  the  House,  providing 
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that  no  senators  or  representatives  were  to  be  admitted 
until  Congress  should  declare  the  State  entitled  to  represen- 
tation. Such  a  provision,  the  practical  effect  of  which  would 
be  to  place  the  subject  in  the  exclusive  control  of  the  Joint 
Committee  on  Reconstruction,  Congress,  as  we  have  seen, 
struck  out  of  the  resolution  authorizing  that  committee's  ap- 
pointment* The  President  had  good  reason  to  believe  that 
Mr.  Stevens'  resolution  would  pass  the  Senate,  as  it  did  on  the 
2d  of  March,  and  he  looked  upon  it  as  one  more  step  in  the 
usurpation  of  power  by  an  "  irresponsible  directory."  Sen- 
sitive to  all  tendencies  towards  centralization,  he  saw  in  the 
power  granted  to  the  committee,  and  the  measures  proposed 
by  it,  a  tendency  towards  the  conditions  against  which  he 
had  spoken  on  April  2i,  1865,  when  he  said:  "While  I  have 
opposed  dissolution  and  disintegration  on  tlie,.Qae-]tiaAd,.j:)J[i 
the  other  I  am  equally  opposed  to  consolidation,  or  the 
centralization  of  power  in  the  hands  of  a  few/' 

Public  sentiment  in  Washington  was  very  hostile  to  the 
Freedmen's  Bureau,  and  on  February  22  a  mass-meeting  was 
held  to  express  popular  approval  of  the  action  of  the  Presi- 
dent  in  vetoing  the  bill.     Adjourning  to  the  White  House, 
the  crowd  congratulated  Johnson  with  tumultuous  enthusiasm. 
A  man  more  cautious  would  have  limited  his  reply  to  a  tem- 
l    perate  expression  of  his  views ;  but  Johnson,  ever  eager  to 
I  pose  as  the  leader  of  the  people,  was  led  by  the  enthusiasm 
I  of  the  moment  to  abandon  himself  entirely  to  his  prejudices, 
I  aggravated  as  they  were  by  the  circumstances  above  men- 
L  tiiftP^^      Thus,  on  the  anniversary  of  Washington's  birthday, 
a  day  when  he  should  have  particularly  refrained  from  par- 

^  House  Journal^  39th  Congress,  ist  Session,  300,  315.  The  resolution  was 
carried  particularly  to  silence  the  Tennessee  claimants  for  recognition.  The 
somewhat  anomalous  position  of  that  State  gave  grounds  for  the  argument  that 
it  should  be  classed  in  the  same  category  with  thfe  other  Southern  States.  Thns 
Mr.  Stevens  was  able  to  get  the  power  for  the  joint  conmiittee  which  he  had 
originally  claimed. 
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tisan  politics,  he  took  occasion  to  assail  the  committee  vio- 
lently, declaring  that  the  end  of  one  rebellion  was  witnessing 
the  beginning  of  a  new  rebellion ;  saying  that  "  there  is  an 
attempt  now  to  concentrate  all  power  in  the  hands  of  a  few 
at  the  federal  head,  and  thereby  bring  about  a  consolidation 
of  the  Republic,  which  is  equally  objectionable  with  its 
dissolution.  *  *  *  The  substance  of  your  government 
may  be  taken  away,  while  there  is  held  out  to  you  the  form 
and  the  shadow."  He  described  the  Joint  Committee  as  an 
"  irresponsible  central  directojy/'.which  had  assumed  **  nearly 
all  the  powers  of  Congress,"  wjthout  "  even  consulting  the 
legislative  and  executive  departments  of  the  Government. 
*  *  *  Suppose  I  should  name  to  you  those  whom  I  looK 
upon  as  being  opposed  to  the  fundamental  principles  of  this 
Government,  and  as  laboring  to  destroy  them.  I  say  Thad- 
deus  Stevens,  of  Pennsylvania;  I  say  Charles  Sumner,  of 
^chusetts ;  I  say  Wendell  Phillips,  of  Massachusetts."' 
6.  After  the  President  had  thus  publicly  stigmatized  the 
opponents  of  his  policy  as  instigators  of  a  new  rebellion,  and 
classed  Stevens,  Sumner  and  Wendell  Phillips  as  traitors  to 
be  compared  with  Davis,  there  could  be  no  hope  of  recon- 
;.  ciliation,  and  the  Republican  party  grimly  settled  down  to 
\  fight  for  its  principles.  The  first  important  measure  to  take 
;^efFect  was  the  civil  rights  bill." 

On  the  first  day  of  the  session  Senator  Wilson,  of  Massa- 
chusetts, had  introduced..aJtlill  looking  to  the  personal  pro- 
tection of  the  fre^^dnien. }  It  was  aimed  directly  at  the  "black 
•laws  '*  of  the  Southern  States,  and  declared  all  laws,  statutes, 
acts,  etc.,  of  any  description  whatsoever,  which  caused  any 
inequality  of  civil  rights,  in  consequence  of  race  or  color,  to 
be  void.     In  his  speech  of  December  13,  1865,  explaining  his 

*  McPherson,  History  of  (he  Reconstruction^  pp.  58-63. 

^  See  Wilson,  Rise  and  Fall  of  the  Slave  Power  in  America^  iii,  684-692; 
History  of  Reconstruction^  1 1 7-149;   Blaine,  Twenty  Years  of  Congress,  ii,  172-79. 
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reasons  for  introducing  the  bill,  Wilson  said  that,  while  honest 
diflferences  as  to  the  expediency  of  negro  suffrage  might 
exist,  he  could  not  comprehend  "  how  any  humane,  just  and 
Christian  man  can,  for  a  moment,  permit  the  laws  that  are  on 
the  statute-books  of  the  States  in  rebellion,  and  the  laws  that 
are  now  pending  before  their  legislatures,  to  be  executed 
upon  men  whom  we  have  declared  to  be  free.  *  *  *  To 
turn  these  freedmen  over  to  the  tender  mercies  of  men  who 
hate  them  for  their  fidelity  to  the  country  is  a  crime  that  will 
bring  the  judgment  of  heaven  upon  us." ' 

This  bill  and  a  similar  bill  introduced  by  the  same  senator 
on  December  21,  and  one  introduced  by  Senator  Sumner 
on  the  first  day  of  the  session,  never  came  to  a  vote,  the  last 
two  being  postponed  indefinitely  by  the  Senate.  In  place 
of  these  bills,  Senator  Trumbull  of  Illinois,  chairman  of  the 
Committee  on  the  Judiciary,  on  January  5,  1866,  introduced 
a  bill  which,  slightly  amended,  became  a  law.  This  measure 
passed  the  Senate  on  February  2,  was  amended  and  passed 
by  the  House  on  March  13,  and  the  amendments  were  con- 
curred in  by  the  Senate  on  the  15th.  It  was  returned  to 
the  Senate  by  the  President,  without  his  approval,  March  27, 
and  on  April  6  the  Senate  passed  the  bill  over  the  veto  of 
the  President  by  a  vote  of  33  to  15.  Three  days  later  the 
House  passed  the  bill  by  a  vote  of  122  to  41,  and  the  meas- 
ure became  a  law. 

As  passed  it  was  entitled,''**  An  Act  to  protect  all  persons 
in  the  United  States  in  their  civil  rights,  and  furnish  the 
means  of  their  vindication."  It  first  declared  **  all  persons 
born  in  the  United  States,  and  not  subject  to  any  foreign 
power,  excluding  Indians  not  taxed,"  to  be  citizens  of  the 
United  States.  Such  citizens,  without  regard  to  race,  color, 
or  previous  servitude,  were  declared  to  have  the  same  rights 
in  all  the  States  and  Territories,  as  white  citizens,  to  make 

^  CangresHoruU  Globe ^  ist  Session,  39th  Congress,  pp.  39,  40. 
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and  enforce  contracts;  to  "sue,  be  parties,  and  give  evi- 
dence; to  inherit,  purchase,  lease,  sell,  hold,  and  convey 
real  and  personal  property;"  to  enjoy  the  equal  benefit  of 
all  laws  for  the  security  of  person  and  property,  and  to  be 
subject  only  to  the  same  punishments.  The  second  section 
provided  penalties  for  the  deprivation  of  equal  rights.  The 
third  gave  to  the  United  States  courts  exclusive  cognizance 
of  all  causes  involving  the  denial  of  the  rights  secured  by 
the  first  section.  The  remaining  sections  specified  the  powers 
and  duties  of  the  district  attorneys,  marshals,  deputy  marshals 
and  special  commissioners,  in  connection  with  the  enforcement 
of  the  act,  the  ninth  section  providing :  "  It  shall  be  lawful  for 
the  President  of  the  United  States,  or  such  person  as  he  may 
empower  for  that  purpose,  to  employ  such  part  of  the  land 
or  naval  forces  of  the  United  States,  or  of  the  militia,  as  shall 
be  necessary  to  prevent  the  violation  and  enforce  the  due 
execution  of  the  Act."' 

From  this  summary  of  the  act  its  nature  can  be  seen 
plainly.  Up  to  this  time  there  had  been  no  legislation 
afTecting  the  status  of  the  freedman.  This  declared  him  to 
be  a  citizen  of  the  United  States,  and  thereby  entitled  to  all 
the  privileges  of  citizenship.  The  war  having  resulted  in  the 
anomalous  condition  of  the  several  millions  of  freedmen, 
some  such  legislation  was  necessary,  especially  in  view  of 
the  fact  that  discriminative  legislation  was  being  enacted  in 
the  South.  The  bill  was  moderate  in  its  terms,  the  most 
questionable  portion  being  the  sectio n  empowering  the 
President  to  enforce  the  act  through..  the..w.4r-  dfipartment, 
but  even  that  in  the  then  unsettled  condition  of  the  country 
bad  lauQh  to  justify  it. 

/  The  President's  veto  message  was  a  lengthy  document 
and  discussed  in  detail  the  significance  of  the  bill.'     He 

*  Concessional  Globes  39th  Congress,  ist  Session,  McPherson,  History  of  ike 
ReconsirucHon,  pp.  75-8. 
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questioned  the  policy  of  conferring  citizenship  on  four  million 
blacks  while  eleven  of  the  States  were  unrepresented  in  Con- 
gress. He  doubted  whether*  the  negroes  possessed  the 
qualifications  for  citizenship,  and  thought  that  their  proper 
protection  did  not  require  that  they  be  made  citizens,  as 
civil  rights  were  secured  to  them  as  they  were,  while  the 
bill  discriminated  against  the  intelligent  foreigner.  Natur- 
ally, he  also  declared  that  the  securing  by  federal  law  of 
LequalityjDf  the  races  was  an  infringement  upon  state  juris- 
diction^ **  Hitherto,  every  subject  embraced  in  the  enumer- 
-latltNt'W  rights  contained  in  this  bill  has  been  considered  as 
exclusively  belonging  to  the  States."  The  second  section  - 
he  thought  to  be  of  d^yj^^tfaHlURTRf U  Ll^naiity  and  unneces-i 
sary,  ''  as  adequate  judicial  remedies  could  be  adopted  to 
secure  the  desired  end,  without  invading  the  immunities  of 
legislators,  *  *  *  without  assailing  the  independence  of  the 
judiciary,  *  *  *  and  with^jjit  impairioflL.lhe  _efficiencv  of 
ministerial  officers.  ♦  *  *  jThe  legislative  department 
the  United  States  thus  takes  from  the  judicial  department  of 
the  States  the  sacred  and  exclusive  duty  of  judicial  decision,  I 
and  converts  the  State  judge  into  a  mere  ministerial  officer 
bound  to  decide  according  to  the  will  of  Congress."  The 
third  section  he  characterized  as  undoubtedly  comprehend- 
ing cases  and  authorizing  the  "  exercise  of  powers  that  are 
not  by  the  Constitution  within  the  jurisdiction  of  the  courts 

of  the  United  States."     He  also  considered  thr  CTtrntrrlimr]'  / 
pr>«?^i-<^   y{  Ij^^   P    n  iimi  IjIii   I  iMiwii  *iy   t'W^    j:T   as/ 

jeopardizing  the  liberties  of  the  people,  and  the  provisions 
in  regard  to  fees  as  liable  to  bring  about  persecution  and 
fraud. 

In  addition  to  these  objections  he  argued  that  the 
frustrated  the  natural  adjustment  between  capital  and  labor, 

'^Congressional  Globe^  39th  Congress,  ist  Session,  pp.  1679-81;  McPherson, 
History  of  RiConstruUion^  pp.  75-8. 
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in  a  way  potent  to  cause  discord.  It  was  "  an  absorption  and 
assumption  of  power  by  the  General  Government  which,  if 
acquiesced  in,  must  sap  and  destroy  our  federative  system 
of  limited  powers,  and  break  down  the  barriers  which  pre- 
serve the  rights  of  the  States.  *  *  *  The  tendency  of  the 
bill  must  be  to  resuscitate  the  spirit  of  rebellion,  and  to 
arrest  the  progress  of  those  influences  which  are  more 
closely  drawing  around  the  States  the  bonds  of  union  and 


>eace." 


The   next   clash   between   the    executive  and   legislative 
tranches  of   the  government  was   over  the  Colorado  bill.* 
This  bill  provided  for  the  admission  of  Colorado  into  the 
id  was  passed  May  3,  being  vetoed  by  the  President 
on  May  15,  in  accordance  with  the  policy  which  he  was  en- 
\      deavoring    to    carry   out.^     The    nominal    grounds,   while 
strong  in  themselves,  had  less  weight  in  Johnson's  mind  than 
the  argument  reserved  for  the  final  sentence  of  the  message, 
his  referred  to  the  fact  that  eleven  of  the  old   States  were 
unrepresented  in  Congress,  and  that  it  was  in  the  '*  common 
interest  of  all'  the^S'tates,  as  well  those  represented  as  those 
unrepresented,  that  the  integrity  and  harmony  of  the  Union 
.should   be  restored  as  completely  as  possible,  so   that  all 
J  'those  who  are  expected  to  bear  the  burdens  of  the  Federal 
i/  Government  shall    be  consulted  concerning  the   admission 
t   ^i  i^gyr  States ;  and  that  in  the  mean  time  no  new  State  shall 
be  prematurely  and  unnecessarily  admitted  to  a  participa- 
tion in  the  political  power  which  the  Federal  Government 
wields/*     A  second  bill  for  the  admission  of  Colorado  was 
vetoed  on  January  29,  1867.3     In   the   message   President 

'  Senate  yournal,  39th  Congress,  1st  Session,  pp.  431-2;   McPherson,  History 
of  the  ReeonstructioHy  pp.  82-3;  Blaine,  Twenty  Years  of  Congress^  ii,  275-80. 

'McPherson,  History  of  the  Reconstruction^  81-2;   Congressional  Globe^  39th 
Congress,  ist  Session,  2609. 

*  McPherson,  160-164. 
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Johnson  stated  that  he  could  change  none  of  his  opinions 
expressed  in  the  first  veto,  while  he  now  saw  many  addi- 
tional objections.        TM^t'«-Vif*r  ^jjjjjrgcy^^c^^r^    r^XTt^^T  fVi^  trf>|-p 

Another  measure  of  like  nature  was  the  Nebraska  bil 
which  was  passed  on  July  27,  the  last  day  but  one  of  th< 
session.     The    President   "pocketed"  i1 
again  introduced  at  the  beginning  of  the  second  session  by 
Senator  Wade,  and  ^JjlF  -^l^>^Mi^^^«a'"J*^^-»'^^*g-^"ly  p^g^ff^^      It 
was  vetoed  January  30,  1 867,  but  within  ten  days  was  passed 
over  the  veto  by  both  houses,  Nebraska  being  able  to  pre- 
sent stronger  arguments  for  receiving  statehood  than  Colo- 
rado, and  consequently  obtaining  more  support  from  the  con- 
servative members  of  the  Republican  party.     The  principal  • 
objection  expressed  in  the  veto  message  was  the  incongrui- 
ties existing  in  the  bill,  the  first  section  admitting  the  State 
"  upon  an  equal  footing  with  the  original  States  in  all  re- 
spects whatsoever,"   and   the  third  section  providing  that 
"  ttiere  shall  be  no  denial  of  the  elective  franchise,  or  of  any 
other  right,  to  any  person  by  reason  of  race  or  color,  excejit. 
Indians  not  taxed."     This  assertion  of  the  right  of  Congress  • 
to  regulate   the  elective  franchise  the   President   declared? 
clearly  unconstitutional,  and   incompatible   with   an   equal! 
footing  with  the  original  States." 

7,  The  central  event,  naturally,  of  the  first  session  of  the 
39th  Congress  was  the  report  of  the  Joint  Committee  on 
Reconstruction.  Although  during  the  session  there  was  a 
great  amount  of  discussion  as  to  the  theory  and  method 
of  reconstruction,  and,  as  has  been  shown,  two  import- 
ant measures  were  passed  over  the  President's  veto, 
the  majority  in  the  House^still  felt  unconimitted  as  to  the 
policy  they"§il5ul3Kivor,  excepting  so  far  as  the  measures 
already  reported  from  the  committee  had  given  shape  to 

^  McPhenon,  History  of  the  Reconstruction^  pp.  164-6;   Congressional  Gtobcy 
39th  Congress,  ist  Session. 
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their  plans.     A  definite  platform  had  not  been  erected  on 
which   they  could  stand,  and  they  were  not  certain  of  the 
foundations  on  which  to  base  constructive  legislation.     It 
was  quite  evident  from  the  resolutions  and  bills  reported 
from  the  committee  to  Congress,  that  the  testimony  taken 
before  it  had  not  changed  the  views  of  the  majority  of  the 
committee,  and  the  general  tenor  of  the  report  was  not  a 
surprise  to  anyone.     Its  constitutional . importance  cannot 
be  questioned,  since  the  Republican  party  adopted  its  con- 
struction of  the  Constitution,  and  proceeded  to  frame^  on 
the  lines  marked  out  by  the  report*  the  bills  which  changed 
decidedly  the  relations  between  the  States  and  the  Federal. 
Government,  affording  precedents  for  an  extension  of  federal 
power  which  previous  to  the  close  of  the  war  few  could  have 
id  to  support.* 
No  theory  as  to  the   status  of  the  Southern  States  was 
agreed  on  by  the  committee.*     Among  those  signing  the 
majority  report  several  distinct  views  can  be  noted.     The 
\  theory  of  Thaddeus  Stevens,  that  the  States  were  now  merely 
conquered    territory,  at   the    mercy  of   the  conqueror,  has 
already  been  noticed.      Mr.  Boutwell,  of  Massachusetts,  was 
one  of  those  who  theoretically  differed  from  Mr.  Stevens, 
;  preferring  to  consider  the  States  as  "dead  States"  within 
."the  Union.     Mr.  Bingham,  of  Ohio,  was  still    less  radical, 
Istoplk  calling  them  "disorganized  States."     But  realizing 
the  futility  of  introducing  distinctions  which  could  not  affect 
the  main  question  at  issue,  the  majority  dropped  "  the  profit- 
less abstraction,"  and  agreed  upon  the  general  conclusions 

'  Hurd,  in  his  Theory  of  our  National  Existence^  p.  42,  says  that  this  report  of 
the  Joint  Committee  on  Reconstruction  **  as  being  the  most  authoritative  declara- 
tion of  principles  supposed  to  have  been  afterwards  carried  out  in  political  action, 
is  a  document  which,  either  for  good  or  evil,  will  probably  be  regarded  as  one  of 
the  most  important  in  the  history  of  this  country.'* 

'  For  an  extended  discussion  of  the  constitutional  views  of  the  members  of  the 
committee,  see  Hurd's  Theory^  etc.,  pp.  224  ff. 
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and  recommendations.  The  report  was  finally  presented  to 
Congress  on  June  18,  all  the  members  signing  excepting 
Johnson,  Rogers  and  Grider,  who  submitted  a  minority 
report  four  days  later. 

The  first  portion  of  the  report  is  a  general  review  of  the 
steps  which  had  already  been  taken  by  the  President,  and  of 
the  powers  of  the  executive  and  legislative  departments. 
It  was  declared  'that  at  the  close  of  the  war  the  Confede- 
rate States  were  in  a  condition  of  utter  exhaustion  and  com- 
plete anarchy.  Congress  having  failed  to  provide  for  the 
contingency,  the  President  had  no  power  except  to  ex- 
ecute the  national  laws  and  establish  "such  a  system  of  gov- 
ernment as  might  be  provided  for  by  existing  national  stat- 
utes." These  States  **  by  withdrawing  their  representatives  in 
Congress,  by  renouncing  the  privilege  of  representation,  by 
organizing  a  separate  government,  and  by  levying  war  against 
the  United  States,  destroyed  their  State  constitutions  in  re- 
spect to  the  vital  principle  which  connected  their  respective 
States  with  the  Union  and  secured  their  federal  relations ; 
and  nothing  of  these  constitutions  was  left 
United  States  were  bound  to  take  notice."  JThe  President] 
had  two  alternatives:  either  to  "assemble  Congress  and 
submit  the  whole  matter  to  the  law-xnakiag  power,"  or 
to  continue  military  supervision  in  his  capacity  as  com- 
mander-in-chief of  the  army,  until  the  regular  assembling. 
Choosing  the  latter  course,  he  appointed  over  the 
volted  States  provisional  governors  who  possessed  military 
authority,  but  who  **  had  no  power  to  organize  civil  govern- 
ments nor  to  exercise  any  authority  except  that  which  in- 
hered in  their  own  persons  under  their  commissions." 
The  President  in  his  military  capacity  might  properly  per- 
mit the  people  to  form  local  governments,  execute  local  laws 
not  inconsistent  with  national  laws,  and  even  withdraw  mili-r 

tary  forces  altogether  if  he  deemed  it  safe.  -  But  to  Congress^ 

1         """^ -  .   . 
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\  QQ^  ^Q  the  President^belonged  the  power  "to  decide  upon 
\  the  nature  or  eflfecJt.of  aay  systenri  of  government  which  the 
\  people  ^f  these.  States  might  see  fit  to  adopt,"  and  to  fix 
terms  by  which  the  States  might  be  restored  to  all  their 
rights  and  privileges  as  States  of  the  Union.  "The  loss  of 
representation  by  the  people  of  the  insurrectionary  States 
was  their  own  voluntary  choice.  They  might  abandon  their 
privileges,  but  they  could  not  escape  their  obligations,"  and 
they  could  not  complain. 

None  of  the  revolted  States,  the  report  continued,  ex- 
cepting perhaps  Tennessee,  were  in  a  condition  to  resume 
their  former  political  relations.  Their  so-called  "  amended 
constitutions  '*  had  never  been  submitted  to  the  people  for 
adoption,  and  when  they  were  thus  submitted  there  was 
nothing  to  prevent  their  repudiation.  If  these  States  were 
without  state  governments,  they  should  be  regularly  or- 
ganized, but  in  no  case  had  the  proper  preliminary  steps 
been  taken.  The  conventions  assumed  that  the  old  consti- 
tutions were  still  in  force,  and  that  only  such  amendments 
as  the  federal  government  required,  were  needed.  "  In  no 
instance  was  regard  paid  to  any  other  consideration  than 
obtaining  immediate  admission  to  Congress,  under  the 
barren  form  of  an  election  in  which  no  precautions  were  taken 
to  secure  regularity  of  proceedings  or  the  consent  of  the 
people."  Before  they  were  restored  to  their  full  rights 
"they  should  exhibit  in  their  acts  something  more  than 
unwilling  submission  to  an  unavoidable  necessity."  Great 
\  stress  was  laid  upon  the  headstrong  aj^Jion  of  the  States 
since  Johnson's  proclamation  of  anrhesty:  the  character 
*  of  the  men  elevated  to  the  highest  positions;  the  dis- 
t  criminating  legislation ;  the  arrogance  of  the  Southern 
!  ju:ea«>and  the  oppositiah  to  the  Freedmen's  Bureau.  The 
testimony  of  witnesses  as  to  the  general  disposition  to  re- 
pudiate  the   national   debt,  if   such  a  thing  should   prove 
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possible,  and  as  to  the  natural  reluctance  to  pay  taxes,  were 
perhaps  too  seriously  taken,  as  was  also  the  "  proof  of  a 
condition  of  feeling  hostile  to  the  Union  and  dangerous  to 
the  government." 


But,  whether  acting  on  exaggerated  estimates  or  not,  the 
majority  of  the  committee  formulated  their  conclusions  into 
three  clauses,  which  were  as  follows : 

1 .  "  That  the  States  lately  in  rebellion  were  at  thfe  close 
of  the  war  disorganized  communities,  without  civil  go^^ern- 
ment,  and  without  constitutions  or  other  forms  by  virtue  of 
which  political  relations  could  legally  exist  between  them  \ 
and  the  Federal  Government. 

2.  "That  Congress  cannot  be  expected  to  recognize  as 
valid  the  election  of  representatives  from  disorganized  com- 
munities, which,  from  the  very  nature  of  the  case,  werej 
unable  to  present  their  claim  to  representation  under  those; 
established  and  recognized  rules,  the  observance  of  which 
has  been  hitherto  required. 

3.  "That  Congress  would  not  be  justified  in  admitting  such 
communities  to  a  participation  in  the  government  of  the! 
country  without  first  providing  such  constitutional  or  other! 
guaranties  as  will  tend  to  spn^^p  thp  civil  rights  of  all  citizens  I 
of  the  Republic ;  a  just  eqaljty<)f  representation;  protection* 
against  claims  founded  iffl^bellion  and  crime ;  a  temporary } 
restoration  of  the  right  of  suffrage  to  those  who  have  not 
actively  participated  in  the  efforts  to  destroy  the  Union  and, 
overthrow  the  government ;  and  the  exclusion  from  positions 
of  public  trust  of  at  least  a  portion  of  those  whose  crimes 
have  proved  them  to  be  enemies  to  the  Union,  and  unworthy 
of  public  confidence." 

In  addition,  the  report  contained  an  enumerated  statement 
of  "  general  facts  and  principles  "  which  it  was  claimed  were 
"applicable  to  all  the  States  recently  in  rebellion."  In  this 
statement  it  was  asserted  that  from  the  time  war  was  declared 
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the  great  majority  of  the  Southerners  "  became  and  were  in- 
surgents, rebels,  traitors;  and  all  of  them  assumed  the 
political,  legal,  and  practical  relation  of  enemies  of  the 
United  States."  The  States  did  not  desist  from  war  till 
*' every  vestige  of  State  and  Confederate  government"  was 
obliterated,  "tlieir  people  reduced  to  the  condition  of 
enemies  conquered  in  war,  entitled  only  by  public  law  to 
such  rights,  privileges  and  conditions  as  might  be  vouch- 
safed by  the  conqueror."  They  thus  had  "  no  right  to  com- 
plain of  temporary  exclusion  from  Congress,"  until  they  could 
"show  that  they  are  qualified  to  resume  federal  relations. 
*  *  *  They  must  prove  that  they  have  established,  with  the 
consent  of  the  people^  republican  forms  of  government  in  har- 
mony with  the  Constitution  and  laws  of  the  United  States,  that 
all  hostile  purposes  have  ceased,  and  should  give  adequate 
gruaranties  against  future  treason  and  rebellion — guaranties 
which  shall  prove  satisfactory  to  the  Government  against 
which  they  rebelled,  and  by  whose  arms  they  were  subdued." 
The  rebels  "were  conquered  by  the  people  of  the  United 
States  acting  through  all  the  co-ordinate  branches  of  the 
Government,  and  not  by  the  Executive  alone.  *  *  *  The 
authority  to  restore  rebels  to  political  power  in  the  Federal 
Government  can  be  exercised  only  with  the  concurrence  of 
all^he  departments  in  which  political  power  is  vested,"  and 
the  proclamations  of  the  President  could  only  be  regarded  as 
provisional  permission  "  to  do  certain  acts,  the  eflfect  and 
validity  whereof  is  to  be  determined  by  the  constitutional 
government,  and  not  solely  by  the  executive  power."  If  the 
President  had  the  power  to  '5 qualify  persons  to  appoint 
Senators  and  elect  Representatives,  and  empower  others  to 
appoint  and  elect  them,  he  thereby  practically  controls  the 
organization  of  the  legislative  department  and  destroys  the 
constitutional  form  of  government."* 

'  Home  Reports^  No.  30,  39th  Congress,  1st  Session.    McPherson,  History  of 
Reconstruction^  pp.  84-93. 
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The  report  of  the  dissenting  member§_r^  ^^"*  ^^mm^'^^^^] 
Messrs.  Johnson,  Rogers  and  Cirider,  was  an  ably  prepared 
document  embodying  at  length  the  doctrines  of  the  minority 
in  Congress,  composed  of  the  Democrats  and  the  few 
Republicans  who  still  sustained  the  President.  As  a  matter 
of  course  the  argument  was  built  upon  the  premise  that  the 
so-called  Confederate  States  were  never  legally  separated 
from  the  Union,  but  were  bound  by  all  the  obligations  and 
entitled  to  all  the  privileges  of  other  States.  "  In  its  nature 
the  government  is  formed  of  and  by  States  possessing  equal 
rights  and  powers."  A  State  cannot  be  held  to  have  forf^(5 
its  rights.  "  To  concede  that  by  the  illegal  conduct  of  her 
own  citizens  she  can  be  withdrawn  from  the  Union,  is  vir- 
tually to  concede  the  right  of  secession."  •.*-**^ 

Were  the  States  out  of  the  Union,  the  minority  continued, 
the  submission  to  them  of  the  proposed  constitutional  amend- 
ment would  be  absurd ;  and  such  submission  virtually  con- 
ceded that  the  condition  of  tbe  States  remained  unchanged. 
The  constitutional  power  to  suppress  insurrection  is  for  the 
preservation,  not  the  subjugation  of  the  State.  **  The  con- 
tinuance of  the  Union  of  all  the  States  is  necessary  to  the  in- 
tended existence  of  the  Government,"  and  a  diflferent  prin- 
ciple leads  to  disintegration.  The  war  power,  as  such,  cannot 
be  used  to  extinguish  the  States ;  the  Government  only  seeks 
to  suppress  the  insurrection,  achieving  which  all  the  States 
resume  their  normal  relations.  The  States  now  have 
organized  governments,  republican  in  form,  and  the  manner 
in  which  they  were  formed  is  no  concern  of  Congress. 
^*  Congress  may  admit  new  States,  but  a  State  once  admitted 
fceases  to  be  within  its  control  and  can  never  again  be 
brought  within  it."  There  is  nothing  in  the  political  con- 
lition  of  these  States  justifying  their  exclusion  from  repre- 
sentation in  Congress.  The  proposed  amendment  would 
degrade  the  Southern  States,  as  it  would  compel  them  to 
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\  accept  either  a  lessened   representation  or  negro  suffrage. 

Further,  it  interfered  with  the  right  of  every  State  to  regu- 
late the  franchise ;  and,  by  joining  several  subjects  and  re- 
quiring them  to  be  voted  on  as  a  whole,  deprived  the  people 
of  the  opportunity  of  passing  on  this  important  question 
separately. 

8.  The  Joint  Committee  on  Reconstruction  had  already 
reported  two  bills  and  one  joint  resolution  which  in  its 
report  of  June  18  were  declared  to  be  the  fruit  of  its  labors. 
These  were  introduced  in  the  House  by  Mr.  Stevens,  April 
30.  The  resolution  proposed  an  amendment  to  the  Consti- 
tution, which,  as  finally  amended,  became  the  14th  Amend- 
ment." The  two  accompanying  bills  were  entitled  respect- 
ively :  ( I )  "  A  Bill  to  provide  for  restoring  the  States  lately 
in  insurrection  to  their  full  political  rights."  (2)  "A  Bill 
declaring  certain  persons  ineligible  to  office  under  the 
Government  of  the  United  States." 

The  first  of  these  bills  prescribed  the  conditions  on  which 
a  State  lately  in  insurrection  might  secure  representation  in 
Congress,  as  well  as  a  ten  years'  postponement  of  the  exac- 
tion of  any  unpaid  part  of  the  direct  tax  of  1861.  It  pro- 
vided that  representation  might  be  secured  after  the  proposed 
amendment  should  have  become  a  part  of  the  Constitution, 
and  the  State  seeking  representation  should  have  ratified 
such  amendment.  Postponement  of  the  tax  might  be  se- 
cured by  ratifying  the  amendment.  This  bill  served  as  a 
basis  for  general  discussion  of  the  best  ^im^thod  of  restoring 
to  the  States  their  political  rights ;  but,  no  action  was  taken 
on  it  during  this  session,  and  it  went  over  as  unfinished  busi- 
ness to  the  following  December. 

The  second  bill  declared  as  ineligible  to  office :  the  Presi- 
dent, Vice-President,  and  foreign  agents  of  the  Confederate 
States ;  "  heads  of  departments  of  the  United  States,  officers 

^GUlet,  Democracy  in  the  United  States^  pp.  31S-20. 
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of  the  army  and  navy  of  the  United  States,  and  all  persons 
educated  at  the  Military  or  Naval  Academy  of  the  United 
States,"  federal  judges  and  members  of  the  36th  Congress, 
who  had  given  aid  or  comfort  to  the  rebellion ;  Confederate 
officers  above  the  rank  of  colonel  in  the  army  or  master  in 
the  navy;  governors  of  the  Confederate  States,  and  "those 
who  have  treated  officers  or  soldiers  or  sailors  of  the  army 
or  navy  of  the  United  States,  captured  during  the  late  war, 
otherwise  than  lawfully  as  prisoners  of  war."  This  bill  was 
less  fortunate  than  the  first,  since  it  failed  even  to  receive 
consideration  during  the  session. 

The  proposed  constitutional  amendment,  however,  fared 
better.  It  had  been  well  demonstrated  by  the  discussions 
during  the  session  that  an  amendment  to  the  Constitution 
would  be  submitted  to  the  States,  if  a  resolution  could  be 
framed  which  would  satisfy  the  heterogeneous  elements  of 
the  reconstruction  party.  But  the  framing  of  such  a  resolu- 
tion had  proved  a  very  difficult  matter.  Stevens,  and  those 
most  influenced  by  him,  were  especially  radical  in  their 
doctrines,  not  hesitating  to  express  their  desire  for  the 
confiscation  of  rebels'  property  and  for  other  extreme 
measures.  Some  believed  that  there  should  be  nothing 
short  of  complete  disfranchisement,  for  a  term  of  years,  of 
all  who  had  aided  the  rebellion  in  any  way — they  had  acted 
deliberately,  and  they  must  suflfer  the  consequences.  Others 
cared  only  for  the  disfranchisement  of  the  more  prominent 
offenders,  and  for  the  establishment  of  negro  suffrage.  Still 
another  faction  wished  liberal  terms  to  be  offered  to  the^ 
States — ^limitations,  but  no  interference.  »i-^  Jl 

The  radicals  recognized  that  their  extreme  ideas  coulonSt  i 
obtain  congressional  sanction,  and  made  no  effort  to  embody  < 
them  in  the  plans  submitted.     From  the  beginning  of  the" 
session  various  propositions  were  under  discussion.     Among 
these,  the  most  attention  was  attracted  by  the  various  pro- 
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positions  to  modify  the  existing  basis  of  apportionment  of 
representatives  in  Congress.  Emancipation  had  rendered 
this  necessary.  The  "three-fifths  clause"  of  the  Consti- 
tution having  become  inoperative,  the  increased  represen- 
tation resulting  from  the  freeing  of  the  slaves  necessitated  a 
change.  The  first  plan  was  "  to  apportion  Representatives 
according  to  the  number  of  voters  in  the  several  States."  * 
It  was  then  proposed  to  exclude  from  the  basis  of  repres- 
entation all  whose  political  rights  were  denied  or  abridged 
by  any  State  on  account  of  race  or  color.  This  plan,  sup- 
ported by  Blaine  and  Conkling,'  passed  the  House  on  Janu- 
ary 31,  1866,3  but  was  defeated  in  the  Senate.  Many  felt 
that  the  measure  was  too  stringent.  The  object  was  virtually 
to  force  upon  the  Southern  States  the  enfranchisement  of 
the  negro.* 

The  Committee  on  Reconstruction  hesitated  for  over  a 
month  after  the  defeat  of  this  resolution  in  the  Senate. 
It  was  finally  decided  that  the  only  way  in  which  the  sub- 
r\  mission  of  the  desired  amendment  could  be  effected,  was  to 
concede  something  to  the  conservative  element  of  the  Senate. 
Accordingly  the  draft  of  April  30  was  presented  as  the 
\  recommendation  of  the  committee.  This  passed  the  House 
without  difficulty,^  but  encountered  fierce  opposition  in  the 
Senate.  The  House  resolution  contained  a  provision  which 
would  have  summarily  and  unconditionally  excluded  from 
the  franchise  all  participating  in  the  rebellion,  until  July  4, 

^  Congressional  Globes  ist  Session,  39th  Congress,  pp.  9,  10,  351. 

*  Ibtd.f  141  -2,  232.     For  general  discussions  and  summaries  of  the  debates  on 
■  the  14th  Amendment,  see  Wilson,  Rise  and  Fall  of  the  Slave  Power  in  America^ 
iii,  647-660;  Wilson,  History  of  Reconstruction^  218-266;  Blaine,  Twenty  Years 
of  Congress,  ii,  193-214. 

'The  vote  was:  yeas,  120;  nays,  46. 

^  Congressional  GlobCf  39th  Congress,  ist  Session,  p.  2459. 

•Yeas,  128,  nays,  37. 
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1870.  This  was  virtually  a  complete  disfranchisement  of  the 
Southern  people,  and  although  only  temporary,  it  was  felt 
to  be  contraiy  to  the  spirit  of  our  institutions  and  too  indis- 
criminate a  punishment.  It  was  accordingly  stricken  out  by' 
a  unanimous  vote.'  In  its  place  Senator  Howard  proposed^ 
a  clause  which  forms  section  3  of  the  T4th  Amendment  as  it 
now  stands.  This  clause,  while  it  withheld  certain  privileges 
of  citizenship  from  participants  in  the  rebellion  who  had 
previously  held  civil  or  military  office  and  had  taken  an  oath 
to  support  the  Constitution  of  the  United  States,  did  not 
aflfect  the  vast  majority  of  Southerners ;  and  it  provided  that 
Congress  might,  by  a  two-thirds  vote  of  each  house,  remove 
the  disability  of  those  who  were  excepted  frpm  the  restora- 
tion of  privileges.  Moreover,  in  place  of  the  plan  supported 
by  Blaine  and  Conkling  for  reducing  the  basis  of  representa- 
tion, the  Committee  on  Reconstruction  presented  a  proposi- 
tion which  better  satisfied  the  conservative  element,  and  which 
stands  to-day  as  section  2  of  the  14th  Amendment.  It 
provided  that  in  case  the  right  of  any  male  inhabitant  of  a 
State  to  vote  was  denied  or  abridged  for  any  reason  "  except 
for  participation  in  rebellion  or  other  crime,  the  basis 
of  representation  therein  shall  be  reduced  in  the  pro- 
portion which  the  number  of  such  male  citizens  shall  bear  to 
the  whole  number  of  male  citizens  twenty-one  years  of  age 
in  such  state."  It  was  argued  that  in  this  way  faifllB^y  WHS  / 
assured,  as  a  State  could  have  no  right  to  claim  representa-/ 
tion  for  that  portion  of  her  population  which  was  denied  thq 
il-anchise.  ^ 

On  June  8, 1866,  the  final  touches  were  put  on  the  resolu- 
tion. Five  days  later  the  House  concurred  in  the  Senate's 
revision,  and  the  14th  Amendment  was  ready  for  the  ratifi- 
cation of  the  States. 

Johnson's  followers  and  the  Democrats  bitterly  opposed 

^  On  May  29,  Congressional  Globe,  39th  Congress,  ist  Session,  p.  2869. 
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the  submission  of  this  amendment.     The  more  extreme  of 
tmem  asserted  that  the  Republican  majority  acted  from  purely 
f  partisan  motives.     Fearful  for  the  continuance  of  its  suprem- 
•  acy,  it  desired  to  place  before  the  States  a  measure  so  dis- 
i   tasteful  to  the  South  as  to  ensure  its  rejection.     In  that  way 
there  would  be  an  excuse  for  additional  legislation  to  prevent 
the  States  from  obtaining  representation,  and  to  preserve  Re- 
publican control.'     The  composite  character  of  the  amend- 
ment provoked  severe  criticism.     It  was  claimed  that  the 
sections   should   be   submitted    to   the    States   as   separate 
articles,  to  give  opportunity  for  the  rejection  of  some  and 
the   ratification    of    others.     Senator    Doolittle   moved   an 
amendment  to  this  effect,'  but  the  solid  reconstruction  major- 
ity could  not  be  shaken,  and  the  five  sections  were  submitted 
^  to  the  States  to  stand  or  fall  together.     Technical  objections 
were  deemed  unworthy  of  consideration  when  it  was  sup- 
posed to  be  necessary  for  the  safety  of  the  Union  that  all 
the  sections  should  be  ratified. 

The  inadvisability  of  submitting  a  constitutional  amend- 
ment whik  eleven  of  the  States  were  not  permitted  a  voice  in 
legislation   was   strongly   urged    by   the   opposition.     The 
President  reiterated  the  protest  in   his  message  of  June  22, 
affirming  that  the  submission  of  the  proposed  amendment  to 
the  States  through  the  executive  department  was  a  purely 
ministerial  duty,  in  no  way  committing  the  department  to  an 
approval  of  the  action/    The  first  section  of  the  amendment 
ItlfSs  condemned  as  a  subtle  plan  eventually  to  force  negro 
jsufTrage  upon  the  people  as  an  incident  of  negro  citizenship. 
I  It  was  claimed  that  the  second  discriminated  too  severely 
{ against  the  Southern  States  with  their  large  preponderance 
of  colored  population,  and  that  the  third   virtually  forced 
1  them    to    insult    their  most  respected  citizens — ^a    humilia- 

^  See  Pollard's  Los/  Cause  Regained^  p.  74. 

'  Senate  Journal^  39th  Coogress,  ist  Session,  p.  502. 
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tion  which  would  drive  them  to  renewed  insurrection.  The 
validity  of  some  of  the  objections  was  proved  by  subsequent 
history ;  some  have  proved  groundless ;  others  still  remain 
among  the  unsettled  questions. 

The  reconstruction  legislation  of  the  first  session 
39th  Congress  closed  with  f^^  ^^^^fpra^on  of  Tennessee 
the  Union.     Other  measures  were   under  consideratJol 
were  not  acted  upon  until  the  following  session.     The  atti- 
tude of  Tennessee,  since  her  re-organization  under  the  pro- 
visions of  the  proclamation  of  1863,  had  been  the  most  con- 
sistent of  any  of  the  Southern  States.'  From  March  3,  1862, 
until  March  3,  1865,  Johnson,  as  military  governor,  had  pre- 
served law  and  order  to  a  great  extent.     The  formal  re- 
organization of  the  State  was  undertaken  \y  ^  rnuy^ntion  of 
the  loyal  citizens  convened  January  8,  1865,  ^uiXia^^MOQlUt^^ 

convention  proposed  the  amendments  to  the  constitution  of 
the  State,  made  necessary  by  the  changes  brought  about  by 
the  war,  and  they  were  adopted  by  the  loyal  voters  of  the 
State  on  February  22.  On^  March  4  a  governor  and  legisla- 
ture were  elected,  who  assumed  their  duties  on  April  3. 
The  work  of  the  legislature  was  characterized  by  an  appar- 
ent eagerness  to  do  all  that  should  be  done  by  a  State  loyal  I 
to  the  Union. 

The  popular  ratification  of  the  amendments  to  the  Consti- 
tution distinguished  the  action  of  Tennessee  from  that  of  the 
other  Southern  States,  and  this  fact,  united  to  her  uniformly 
consistent  attitude,  formed  the  ground  for  the  recommenda- 
tion of  the  Committee  on  Reconstruction  that  this  State 
should  be  restored  to  her  former  rights  and  privileges.  This 
recommendation,  in  the  form  of  a  joint  resolution,  was 
reported  from  the   committee  by  Mr.  Bingham  on  March 

'  On  the  reorganization  of  Tennessee,  see  Blaine,  Twenty  Years  of  Congress^ 
ii,  50-52,  214-17;  Cox,  Three  Decades  of  Federal  Legislation, 
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5,'  but  no  action  was  taken  until  July  20.  Tennessee's  prompt 
action  in  ratifying  the  14th  Amendment'  was  taken  as  good 
evidence  that  her  government  was  thoroughly  reconstructed, 
and  thp  State  entitled  to  representation.  Accordingly  a 
substitute  resolution,  noting  these  facts,  was  introduced  and 
passed,  the  Senate  amending  and  passing  it  three  days  later. 
This  declared  Tennessee  to  be  restored  to  her  former  rela- 
tions to  the  Union,  and  entitled  to  representation  in  Con- 
gress,3  but  the  preamble  was  used  as  a  vehicle  for  the  asser- 
tion of  the  sole  power  of  Congress  to  restore  State  govern- 
ments. President  Johnson,  while  approving  the  resolution, 
explained  in  his  message  that  his  approval  was  "  not  to  be 
construed  as  an  acknowledgment  of  the  right  of  Congress  to 
pass  laws  preliminary  to  the  admission  of  duly  qualified 
representatives  from  any  of  the  States,"  nor  as  committing 
him  Ji^  all  the  statements  made  in  the  preamble." 

The  session  had  proved  far  from  fruitless,  although  noth- 
ing but  the  preliminary  steps  had  been  taken.  The  Freed- 
men's  Bureau  and  civil  rights  bills  constituted  a  temporary 
protection  to  the  freedmen ;  the  right  of  habeas  corpus  still  re- 
mained suspended  and  militaj;)£,jai4hority  prevailed  through- 
n^]f  ^lui    1 1  mum  iiiJ.  TfigiPPf      The    14th    Amendment  was 


before  the  people,  to  be  a  rallying  point  for  the  autumn  cam- 
paign. ^  The  lines  between  the  presidential  and  congressional 
parties  were  now  closely  drawn.  Each  knew  the  strong  and 
the 'weak  points  of  its  opponent.  The  issue  must  now  be 
turned  over  to  the  people  as  final  judges  of  its  merits.  The 
congressional  elections  of  the  fall  would  decide  the  issue, 
and  also  the  future  method  of  reconstruction. 

^  House  Reports f  No.  30,  pt.  i;  McPherson,  History  of  tke  Reconstruction,  pp. 
105-6. 

"^  RatiBed  by  the  Senate  July  1 1,  yeas,  15,  nays,  6;  by  the  House  July  12,  yeas, 
43,  nays,  11.  Tennessee  was  the  third  State  to  ratify  the  amendment,  Connecti- 
cut and  New  Hampshire  being  the  first  two. 

*  McPherson,  History  of  the  Reconstruction,  pp.  15 1-4. 


CHAPTER  IV. 


THE   CAMPAIGN  OF    1 866. 


I.  The  four  months  following  the  adjournment  of  the  first 
session  of  the  39th  Congress  were  full  of  excitement.  The 
public  was  thoroughly  aroused,  and  all  incidents  were  con- 
sidered in  the  light  they  threw  upon  the  question  of  the 
hour.  The  President's  uncompromising  hoatiUtyloTh^iMtf 
Amendment  brought  about  a  crisis  in  the  Cabinet/  Willi; 
Dennison,  Postmaster-General,  was  the  first  to  declare  thej 
impossibility  of  maintaining  cabinet  relations  with  the  Presi-I 
dent.  He  resigned  on  July  i^,  and  A.  W.  Randall,  of  Wis- 
consin, First  Assistant  Postmaster-General,  was  appointed  in 
his  place.  Mr.  Randall  was  a  devoted  adherent  of  the  ad- 
ministration, and  president  of  the  National  Union  Club  which 
called  the  convention  of  August  14.  The  second  resigna- 
tion was  that  of  James  Speed,  Attorney-General,  on  July  18. 
Coming  from  Kentucky,  Mr.  Speed  had  had  the  reputation 
of  being  quite  conservative  in  his  views  regarding  recon- 
struction, and  his  formal  notice  of  separation  from  the  Presi- 
dent created  no  little  excitement.  His  intimate  connection 
with  the  administration  gave  unusual  force  to  his  denunci- 
ation of  its  policy,  made  at  the  time  of  taking  the  chair  as 
permanent  president  of  the  convention  of  Southern  loyal- 
ists. Henry  Stanbery  of  Ohio  was  appointed  as  his  suc- 
cessor, and  retained  his  position  until  he  resigned  to  assist 
in  the  defense  of  the  President  in  the  impeachment  trial.  A 
few  days  after  Mr.  Speed's  withdrawal,  the  Secretary  of  the 

^Blaine,  Twenty  Years  of  Congress^  ii,  21^220. 
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Interior,  James  Harlan,  tendered  his  resignation,  and  O.  H. 
Browning,  of  Illinois,  was  appointed  to  fill  the  vacancy. 

It  is  altogether  probable  that  these  resignations   would 
have   been  made  earlier  than  they  were,  had  it  not  been 
feared   that  the  control  of   these    important  administrative 
departments  would  fall  into  the  hands  of  those  who  would 
use  their  powers  in  opposition  to  Congress.     But  the  time 
had    come   when   the    incumbents  considered  that   by  the 
retention  of  the  oflSces  they  were  being  forced  to  ghare  the 
odium  attached  to  the  President,  and  deemed  total  separation 
from  him  as  the  best  method  of  justification. 
p    The  laws  discriminating  against  the  colored  man,  and  the 
\  numerous  instances  of  cruelty  which  had  been  reported  to 
!the  North,  were  an  important  factor  in  creating  and  sustain- 
ing the  common  feeling  of  hostility  to  the  administration. 
>But  the  New  Orleans  riots,  occurring  on  July  30,  did  more 
to  rouse  the  people  of  the  North,  and  convince  them  that 
stern  measures  were  necessary,  than  all  that  had  preceded. 
The  massacre  stood  out  vividly  against  the  background  of 
"  black  laws,"  and  furnished  an  argument  of  the  most  effect- 
ive kind  to  be  used  in  the  campaign. 

2.  The  riots  were  of  a  peculiarly  exasperating  character. 
The  constitutional  convention  of  1864,  summoned  by  the 
proclamation  of  Major  General  Banks,  had  passed  resolutions 
giving  the  president  of  the  conveqtion  power  "  to  reconvoke 
the  convention  for  any  cause."  A  majority  of  the  members 
came  to  the  conclusion,  in  the  spring  of  1 866,  that  the  State 
constitution  should  be  amended,  to  place  it  in  harmony  with 
the  congressional  policy.^  They  determined  to  have  the 
convention  reconvoked    for  this    purpose.     The    president, 

^  The  Congressional  committee  of  investigation,  appointed  at  the  beginning  of 
the  2d  session,  in  December,  submitted  a  detailed  report  of  the  riots.    See  House 
Reports^  No.  16,  2d  Session,  39th  Congress.     See  also  Blaine,  Twenty  Years  of 
Congress,  ii,  233-237. 
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Judge  E.  H.  Durell,  declined  to  take  advantage  of  his  pre- 
rogative, but  the  delegates,  not  to  be  thwarted  in  this  way, 
proceeded  to  elect  a  president  pro  tern,  who  was  willing  to 
issue  the  desired  proclamation.  The  governor  of  the  State, 
J.  M.  Wells,  concurred  in  this  rather  questionable  procedure, 
and  issued  a  proclamation  for  an  election  to  fill  existing 
vacancies. 

It  being  well  understood  that  negro  suffrage  was  one  of 
the  ultimate  objects  desired  by  the  supporters  of  the  pro- 
posed constitutional  convention,  active  hostility  to  the 
movement  rapidly  developed.  The  proclamation  of  the 
president  pro  tern,  called  for  the  assembling  of  the  delegates 
on  July  30 ;  and  though  the  only  object  of  this  meeting  was 
to  determine  ofRcially  the  existing  vacancies  to  be  filled  in 
the  fall  elections,  the  enemies  to  the  enfranchisement  of  the 
frcedmen  determined  to  crush  the  movement  ih  its  incipient 
stage.  It  is  an  easy  matter  to  stir  up  the  passions  and 
prejudices  of  the  people,  and  the  indiscreet  speeches  of 
certain  of  the  delegates  only  added  to  the  popular  excite- 
ment. A  negro  procession  organized  in  honor  of  the  con- 
vention was  attacked  by  a  mob  in  front  of  Mechanics'  Hall, 
where  the  convention  was  in  session.  The  attack  was  soon 
extended  to  the  hall  itself,  the  police  of  the  city  joining 
hands  with  the  assailants.  When  the  liot  was  over  nearly! 
two  hundred  persons  were  found  to  have  been  killed  or  I 
wounded,  the  greatest  sufTer^s  being  the  negroes,  who  were! 
shot  down  in  front  of  the  hall  without  mercy.  -  •—- -1^^ 

The  flagrancy  of  the  act,  the  connivance  of  the  city  author- 
ities, and  the  fact  that,  while  legal  steps  were  taken  against 
the  delegates  and  innocent  spectators,  the  actual  murderers 
were  in  no  way  molested,  furnished  to  the  people  of  the  in- 
censed North  ample  proof  of  the  inability  of  the  South  to 
maintain  local  government,  and  of  the  advisability  of  refusing 
to  restore  these  States  to  their  former  position  in  the  Union. 
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New  Orleans  was  taken  as  a  fair  example  of  what  might 
happen  at  any  place  in  the  South.  There  was  no  satis- 
factory justification  for  these  acts  of  violence,  and  there  was 
little  inclination  in  the  North  to  consider  the  legal  technicali- 
ties involved  in  the  attempt  to  amend  the  constitution  of 
Louisiana.  They  simply  took  cognizance  of  the  fact  that 
about  fifty  loyal  citizens  had  been  murdered  in  cold  blood, 
with  the  city  authorities  silently  acquiescing.  In  the  face  of 
such  a  fact,  the  solicitude  of  the  Resident  to  preserve  the 
** inherent  rights  of  the  States"  did  not^ appeal  to  the jnasses, 
ancTjohnson  was  forced  to  begin  his  campaign  badly  handi- 
capped. 

But,  in  addition  to  the  blow  given  to  the  theory  of  the 
administration,  Johnson  was  forced  to  labor  against  a  certain 
amount  of  personal  censure,  brought  about  by  his  supposed 
attitude  before  the  riots  and  his  known  attitude  after  them. 
It  was  freely  charged  that  he  was  in  full  sympathy  with  the 
determination  of  the  Mayor  of  New  Orleans,  and  the  Lieu- 
tenant-Governor and  Attorney-General  of  Louisiana,  to  pre- 
vent the  convention  from  accomplishing  its  plans.  In 
support  of  the  charge,  his  answer  to  the  inquiry  as  to 
whether  the  military  power  would  interfere  with  the  attempt 
to  arrest  the  members  of  the  convention  upon  criminal  pro- 
cess was  cited.  His  reply  was  as  follows:^  **The  military 
will  be  expected  to  sustain,  and  not  to  obstruct  or  interfere 
with  the  proceedings  of  the  court."  While  this  may  have 
indicated  too  great  confidence  in  the  civil  authorities 
of  Louisiana,  it  certainly  did  not  imply  any  connivance 
in  or  sympathy  with  the  summary  proceeding  of  July  30.  . 
Possibly  the  well-known  opposition  of  Johnson  to  negro 
suffrage  may  have  stimulated  the  rioters  to  bolder  defiance 
of    Northern   sentiment,    but   censure   of   him   can   extend 

*  House  Reports^  No.  16,  39th  Congress,  2d  Session,  p.  26. 
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no  farther.  But,  in  his  political  canvass  in  the  fall/  while 
endeavoring  in  every  way  to  discredit  the  39th  Congress  in 
the  eyes  of  the  people,  he  committed  a  grave  error  by  an  in- 
direct defense  of  the  rioters,  attacking  the  members  of  the 
convention  as  traitors  who  incited  the  negro  population  to 
rioting,  and  throwing  the  responsibility  of  the  whole  affair 
back  upon  Congress  as  having  originated  and  fostered  the 
plan  to  force  negro  suffrage  upon  Louisiana.'  •ii—^ 

3.  The  fall  campaign  was  formally  opened  by  the  supporter 
of  the  presidential  policy,  who  had  immediately  accepted  th 
report  of  the  Committee  on  Reconstruction  as  the  platfor 
of  the  Republican  anti-administration  faction,  and  had  deter 
mined  to  appeal  on  that  issue  to  the  people,     yneir  hope 
was  that  the  conservative  element  of  the  population,  thor- 
oughly worn  out  by  the  struggle,  would  uphold  the  speedy 
restoration  of  the  Southern  States,  and  that  thereby  a  coali- 
tion might  be  made  between  the  Democrats  and  the  admin- 
istration Republicans  strong  enough  to  unseat  many  of  the 
radical  members,  reverse  the  majority,  and  so  give  the  ad- 
ministration control  in  the  40th  Congress. 

The  first  steps  were  promptly  taken.  The  executive 
committee  of  the  National  Union  Cluh^  a  political  organiza-  | 
tion  established  in '  WMRiAgton  by  supporters  of  the  admin- 
istration, issued  on  June  25,  just  one  week  after  the  submis- 
sion of  the  report  of  the  Committee  on  Reconstruction,  a  call 
for  a  national  convention  to  be  held  in  Philadelphia  on 
August  14.3  Delegates  to  this  convention  were  to  be  chosen 
by  those  supporting  the  administration  and  agreeing  to 
certain  **  fundamental  propositions  "  which  formed  the  plat- 

^  See  below  for  an  account  of  this  canvass. 

^  House  Reports,  ^o,  16,  39th  Congress,  2d  Session,  pp.  24-27;  McPherson, 
History  of  the  Reconstruction,  137. 

'  McPherson, /^fV/bry  of  the  Reconstruction,  118,  119;  Blaine,  Twenty  Years 
of  Congress,  \i,  220-223. 
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form  of  the  conservatives.  These  propositions  maintained 
^The  absolute  indissolubility  of  the  Union,  the  universal 
J  supremacy  of  the  Constitution  and  acts  of  Congress  in  pur- 
suance thereof,  the  constitutional  guarantee  to  maintain  the 
rights,  dignity  and  equality  of  the  States,  and  the  right  of 
each  State  to  prescribe  the  qualifications  of  electors,  with- 
out any  federal  interference.  They  declared  that  the  usurpa- 
\  tion  and  centralization  of  powers  infringing  upon  the  rights 
of  the  States  "  would  be  a  revolution,  dangerous  to  republi- 
can government,  and  destructive  of  liberty;"  that  the  ex- 
clusion of  loyal  senators  and  representatives,  properly  chosen 
and  qualified  under  the  Constitution  and  laws,  was  unjust 
and  revolutionary ;  that  as  the  war  was  at  an  end, "  war  meas- 
ures should  also  cease,  and  should  be  followed  by  measures 
I  of  peaceful  administration;"  and. that  the  restoration  of  the 
I  rights  and  privileges  of  the  States  was  necessary  for  the  pros- 
*peritj^f  the  Union.  This  formal  call  was  approved,  and 
its  principles  endorsed  by  the  Democratic  congressmen, 
who  issued  an  address  to  the  "  People  of  the  United  States" 
on  July  4,  urging  them  to  act  promptly  in  the  selection  of 
delegates  to  the  convention. 

In  accordance  with  the  call,  every  State  and  Territory  was 
represented  in  the  convention.  A  glance  at  the  list  of  dele- 
gates shows  that  they  included  many  of  the  prominent  Dem- 
ocrats of  the  country,  re-enforced  by  a  number  of  the  prom- 
inent Republicans '  who  were  in  sympathy  with  the  adminis- 
tration. The  enthusiastic  manner  in  which  the  summons  was 
answered  seemed  to  the  friends  of  the  administration  to  in- 
dicate an  unquestionable  overthrow  of  the  radicals.  They 
thought  that  harmony  was  soon  to  reign  over  all  portions  of 
the  Union,  which  was  once  more  being  drawn  closely  to- 
gether by  the  watchword  "  National  Union." 

^  Among  these  Repablicans  were  Thurlow  Weed,  Edgar  Cowan,  James  R.  Doo- 
little,  A.  W.  Randall,  O.  H.  Browning,  James  Dixon,  Henry  J.  Raymond,  R.  S. 
Hale,  J.  A.  Dix,  Marshall  O.  Roberts  and  Montgomery  Blair. 
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^"'"irdy  Tflliri^""'"r  who  had  submitted  in  the  Senate  the 
minority  report  of  the  Committee  on  Reconstruction,  was 
chosen  chairman,  and  ^pnatnr  Qo^atj.  of  Pennsylvania, 
irman  of  the  committee  on  resolutions.  The  resolu- 
lutions  were  reported  on  August  17,  and  unanimously 
adopted  by  the  convention.  They  re-affirmed  the  fundamental 
principles  set  forth  in  the  call  of  June  25,  and  appealed 
to  the  people  of  the  United  States  to  elect  none  to  Congress 
but  those  who  **  will  receive  to  seats  therein  loyal  represen- 
tatives from  every  State  in  allegiance  to  the  United  States." 
They  reiterated  the  claim  that  in  the  ratification  of  constitu- 
tional amendments  all  the  States  ''  have  an  equal  and  an  in- 
defeasible right  to  a  voice  and  vote  thereon."  In  concession 
to  Northern  sentiment,  they  declared  that  the  South  had  no 
desire  to  re-establish  slavery ;  that  the  civil  rights  of  the  freed- 
men  were  to  be  respected,  the  rebel  debt  repudiated,  the 
national  debt  declared  sacred  and  inviolable,  and  the  duty 
of  the  government  to  recognize  the  services  of  the  federal 
soldiers  and  sailors  admitted.  A  final  resolution  com- 
mended the  President  in  the  highest  terms,  as  worthy  of  the 
nation,  ''having  faith  unassailable  in  the  people  and  in  the 
principles  of  free  government." ' 

These  views  were  fully  elaborated  in  an  address  prepared 
by  Henry  J.  Raymond,  and  read  before  the  convention. 
Little  attempt  was  made  to  qualify  or  render  less  offensive 
the  argument  that  the  Southern  States  must  be  allowed  their 
representation  in  Congress,  whether  or  not  such  action  was 
for  the  best  interest  of  the  Union.  Referring  to  this  the 
address  declared  that  "we  have  no  right,  for  such  reasons, 
to  deny  to  any  portion  of  the  States  or  people  rights  ex- 
pressly conferred  upon  them  by  the  Constitution  of  the 
United  States."     We  should  trust  to  the  ability  of  our  people 

*  Mcpherson,  Htstory  of  the  Reconstruction,  240--I. 
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"  to  protect  and  defend,  under  all  contingencies  and  by  what- 
ever means  may  be  required,  its  honor  and  welfare."' 

A  committee  of  the  convention  hastened  formally  to  present 

its  proceedings  to  President  Johnson,  who  had  taken  the 

keenest  interest  in  the  plans  of  the  National  Union  party. 

In  his  remarks  to  the  committee  he  feelingly  referred  to  the 

somewhat   theatrical   entrance   of  the   delegates   of  South 

Carolina  and   Massachusetts,  "arm  in  arm,  marching  into 

that  vast  assemblage,  and  thus  giving  evidence  that  the  two 

extremes  had  come  together  again,  and  that  for  the  future 

they  were  united,  as  they  hadbeen  in  the  past,  for  the 

pr^c^rvofinn  r^i^  ^f^  UflMMiiV  X^P^^^^^fT  ^^  a  Sympathetic 

nee,  who  applauded  him  to  the  echo,  and  believing  that 

the  people  were  now  endorsing  his  opposition  to  Congress, 

he  saw  no  necessity  for  tempering  his  statements,  and  cast 

aside  his  discretion.     His  characterization  of  Congress  was 

r  as  follows :   "  We  have  witnessed,  in  one  department  of  the 

/government,  every  endeavor  to  prevent  the  restoration  of 

1  peace,  harmony  and  union.     We  have  seen  hanging  upon 

fthe  verge  of  the  Government,  as  it  were,  a  body  called,  or 

\  which  assumes  to  be,  the  Congress  of  the  United  States, 

while  in  fact  it  is  a  Congress  of  only  a  part  of  the  States.     We 

have   seen   this   Congress   pretend   to   be   for   the   Union, 

when  its  every  step  and  act  tended  to  perpetuate  disunion 

I  and  make  a  disruption  of  the  States  inevitable.     Instead  of 

*  promoting  reconciliation  and  harmony,  its  legislation  has 
'  partaken  of  the  character  of  penalties,  retaliation  and  re- 
'  venge.     This  has  been  the  course  and  policy  of  one  portion 

of  the   Government." '     Again,  to  show  the   disinterested- 

•  ness  of  Tiis  own  course,  he  said :  "  If  I  had  wanted  author- 
ity, or  if  I  had  wished  to  perpetuate  my  own  power,  how 
easily  could  I   have   held  and   wielded  that   power  which 

^  Blaine,  Twenty  Years  of  Congress^  ii,  222. 

•  McPberson,  History  of  the  Reconstruction,  127. 
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was  placed  in  my  hands  by  the  measure  called  the  Freed- 
men's  Bureau  bill  (laughter  and  applause).  With  an  army, 
which  it  placed  at  my  discretion,  I  could  have  remained  at 
the  capital  of  the  nation,  and  with  fifty  or  sixty  millions  of 
appropriations  at  my  disposal,  with  the  machinery  to  be  un- 
locked by  my  own  hands,  with  my  satraps  and  dependents 
in  every  town  and  village,  with  the  Civil  Rights  bill  follow- 
ing as  an  auxiliary  (laughter),  and  with  the  patronage  and 
other  appliances  of  the  Government,  I  could  have  proclaimed 
myself  dictator."     (*' That's  true  !  "  and  applause.)* 

But  his  indiscretions  did  not  end  with  speeches  before  his 
sympathizers.  Two  weeks  later  he  started  on  a  trip, 
nominally  to  assist  in  the  ceremony  of  laying  the  corner- 
stone of  the  Douglas  monument  in  Chicago."  As  a  matter 
of  fact,  however,  he  was  merely  taking  advantage  of  an  op- 
portunity to  defend  his  policy  publicly.  Johnson  was  of 
too  impassioned  a  nature  to  be  able  to  judge  as  to  how  far 
the  President  of  the  United  States  could  aflford  to  adopt  the 
methods  of  the  stump  speaker.  All  constraint  was  thrown 
away,  and  he  acted  at  many  times  the  part  most  natural  to 
him,  that  of  a  popular  orator  addressing  the  masses.  His 
speeches  at  no  time  lacked  clearness.  All  could  see  where 
he  stood,  and  nothing  was  left  for  speculation. 

His  first  important  effort  while  on  his  journey  was  at  New 
York  on  August  29,  where  he  responded  to  a  toast  proposed 
by  the  mayor  of  the  city.  In  this  speech  he  defined  the  issue 
as  follows:  "The  rebellion  has  been  suppressed,  and  in  the 
suppression  of  the  rebellion  it  [the  government]  has  *  *  * 
established  the  great  fact  that  these  States  have  not  the 
power,  and  it  denied  their  right,  by  forcible  or  peaceable 

*  McPherson,  History  of  the  Reconstruction^  129.  ThisnuiDner  of  iDdicating  his 
disinterestedness  caused  great  offense  in  some  quarters.  See  the  account  below 
of  the  Pittsburg  convention  of  soldiers  and  sailors  of  September  26. 

*  See  Blaine,  Twenty  Years  of  Congress^  ii,  237-239. 
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means,  to  separate  themselves  from  the  Union.  (Cheers, 
**  Good !  ")  That  having  been  determined  and  settled  by 
the  Government  of  the  United  States  in  the  field  and  in  one 
of  the  departments  of  the  government — the  executive  de- 
partment of  the  government — there  is  an  open  issue ;  there 
is  another  department  of  your  government  which  has  de- 
clared by  its  official  acts,  and  by  the  position  of  the  Govern- 
ment, notwithstanding  the  rebellion  was  suppressed  for  the 
purpose  of  preserving  the  Union  of  the  States  and  establish- 
ing the  doctrine  that  the  States  could  not  secede,  yet  they 
have  practically  assumed  and  declared  and  carried  up  to  the 
present  point,  that  the  Government  was  dissolved  and  the 
States  were  out  of  the  Union.  (Cheers.)  We  who  con- 
tended for  the  opposite  doctrine  years  ago  contended  that 
even  the  States  had  not  the  right  to  peaceably  secede ;  and 
one  of  the  means  and  modes  of  possible  secession  was  that 
the  States  of  the  Union  might  withdraw  their  representatives 
from  the  Congress  of  the  United  States,  and  that  would  be 
practical  dissolution.  We  denied  that  they  had  any  such 
right.  (Cheers.)  And  now,  when  the  doctrine  is  estab- 
lished that  they  have  no  right  to  withdraw,  and  the  rebellion 
is  at  an  end  *  *  *  we  find  that  in  violation  of  the  Consti- 
tution, in  express  terms  as  well  as  in  spirit,  that  these 
States  of  the  Union  have  been  and  still  are  denied  their 
representation  in  the  Senate  and  in  the  House  of  Repre- 
sentatives." ^  Then,  speaking  of  the  people  of  the  South : 
"  *  *  Do  we  want  to  humiliate  them  and  degrade  them 
and  drag  them  in  the  dust?  (*No,  no!'  Cheers.)  I  say 
this,  and  I  repeat  it  here  to-night,  I  do  not  want  them  to 
come  back  to  this  Union  a  degraded  and  debased  people. 
(Loud  cheers.)  They  are  not  fit  to  be  a  part  of  this  great 
American  family  if  they  are  degraded  and  treated  with 
ignominy  and  contempt.     I  want   them    when  they  come 

^McPherson,  History  of  the  Reconstruction^  130. 
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back  to  become  a  part  of  this  great  country,  an  honored 
portion  of  the  American  people."  * 

Another  representative  speech  was  the  one  which  he  made 
in  Cleveland  on  September  3 :  "I  tell  you,  my  countrymen, 
I  have  been  fighting  the  South,  and  they  have  been  whipped 
and  crushed,  and  they  acknowledge  their  defeat  and  accept 
the  terms  of  the  Constitution ;  and  now,  as  I  go  around  the 
circle,  having  fought  traitors  at  the  South,  I  am  prepared  to 
fight  traitors  at  the  North.  (Cheers.)  God  willing,  with 
your  help  we  will  do  it.  (Cries  of  *  We  won't.')  It  will  be 
crushed  North  and  South,  and  this  glorious  Union  of  ours 
will  be  preserved.  (Cheers.)  I  do  not  come  here  as  the 
Chief  Magistrate  of  twenty-five  States  out  of  thirty-six. 
(Cheers.)  I  came  here  to-night  with  the  flag  of  my  country 
and  the  Constitution  of  thirty-six  States  untarnished.  Are 
you  for  dividing  this  country?  (Cries  of 'No.')  Then  I 
am  President,  and  I  am  President  of  the  whole  United 
States.     (Cheers.)"  - 

Speeches  of  this  nature,  coming  at  a  time  when  the  out- 

'  McPberson,  History  of  the  Reconstruction^  131,  132. 

'  McPhenon,  135.  The  following  is  a  good  example  of  the  manner  in  which 
Johnson  lowered  himself  to  the  level  of  the  disorderly  element,  who  made  a  bed- 
lam out  of  some  of  the  meetings  he  attended.  The  extract  is  from  the  Qeveland 
speech :  ^  Who  can  come  and  place  his  finger  on  one  pledge  I  ever  violated,  or 
one  principle  I  ever  proved  false  to?  (A  voice,  <  How  about  New  Orleans?'  An- 
other voice, '  Hang  Jeff  Davis.')  Hang  Jeff  Davis,  he  says.  (Cries  of  <  No '  and 
'Down  with  him !')  Hang  Jeff  Davis,  he  says.  (A  voice,  *  Hang  Thad.  Stevens 
and  Wendell  Phillips.')  Hang  Jeff  Davis.  Why  don't  you  hang  him?  (Cries 
of  '  Give  us  the  opportunity.')  Have  you  not  got  the  court?  Have  not  you  got 
the  Attorney  General?  (A  voice,  *■  Who  is  your  Chief  Justice  who  has  refused  to 
sit  upon  the  trial?'  Cheers.)  I  am  not  the  Chief  Justice.  I  am  not  the  prose- 
cuting attorney.     (Cheers.)     I  am  not  the  jury. 

*<  I  will  tell  you  what  I  did  do.  I  called  upon  your  Congress  that  is  trying  to 
break  up  the  government.  (Cries, '  You  be  d — d  1'  and  cheers  mingled  with 
hisses.  Great  confusion.  *  Don't  get  mad,  Andy.')  Well,  I  will  tell  you  who  is 
mad.  '  Whom  the  gods  wish  to  destrqy,  they  first  make  mad.'  Did  your  Con- 
order  them  to  be  tried?    (*  Three  cheers  for  Congress '),"  etc. 
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rages  in  the  South  ha(l  so  greatly  incensed  the  North,  had  a 
most  depressing  influence  upon  the  fortunes  of  the  National 
Union  party,  and  failed  utterly  in  the  object  for  which  they 

The  trip  proved  to  be  a  grave  political  mis- 
take. The  undignified  spectacle  of  a  President  receiving 
coarse  personal  abuse  and  retorting  in  scarcely  less  coarse  ex- 
>ressions  was  quickly  taken  advantage  of  by  his  opponents ; 
and  the  phrase  "swinging  around  the  circle"  has  assumed 
historic  dignity  as  a  description  of  his  journey. 

4.  The  "  ofT  year "  national  convention  plan  adopted  by 
the  National  Union  Club  was  immediately  accepted  by  the 
congressional  party,  which  was  no  less  active  in  preparations 
for  the  struggle.  On  July  4,  the  same  day  on  which  the 
Democratic  congressmen  issued  their  address  to  the  people, 
representative  Southern  Unionists,'  supporters  of  Congress, 
issued  a  call  to  '*  the  Loyal  Unionists  of  the  South,"  for  a 
fpy^^tjon  to  be  held  in  Philadelphia  on  September  3.* 
The  call  stated  that  the  convention  was  "  for  the  purpose  of 
bringing  the  loyal  Unionists  of  the  South  "  into  conjunction 
with  the  true  friends  of  republican  government  in  the  North. 

*  *  The  time  has  come  when  the  restructure  of  Southern 
State  government  must  be  laid  on  constitutional  principles. 

*  *  *  We  maintain  that  no  State,  either  by  its  organic  law 
or  legislation,  can  make  transgression  on  the  rights  of  the 
citizen  legitimate.  •  *  ♦  Under  the  doctrine  of  '  State 
sovereignty,'  with  rebels  in  the  foreground,  controlling 
Southern  legislatures,  and  embittered  by  disappointment  in 
their  schemes  to  destroy  the  Union,  there  will  be  no  safety 
for  the  loyal  element  of  the  South.  Our  reliance  for  protec- 
tion is  now  on  Congress,  and  the  great  Union  party  that  has 
stood  and  is  standing  by  our  nationality,  by  the  constitu- 

^  Tennessee,  Texas,  Georgia,  Missouri,  Virginia,  North  Carolina  and  Alabama 
were  represented  among  the  signers  to  the  call. 

'  McPherson,  History  of  the  Reconstruction^  124. 
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tional  rights  of  the  citizen,  and  by  the  beneficent  principles 
of  the  government," 

The  convention  met  at  the  time  appointed,  with  repre* 
sentatives  present  from  all  the  lately  insurrectionary  States.' 
James  Speed  of  Kentucky,  Attorney-General  until  July  i8v 
was  elected  permanent  chairman.  For  purposes  of  co- 
operation, the  Northern  States  had  been  invited  to  send 
delegations,  and  all  responded.  Thus  the  convention  was  as 
truly  national  as  the  ''  National  Union  "  convention  of  August 
14  had  been.  It  was  decided,  however,  that  for  the  purpose 
of  rendering  the  declaration  of  the  Southern  Unionists  more 
significant,  the  Northern  and  Southern  Unionists  should  hold 
their  sessions  separately,  and  Governor  Curtin  of  Pennsyl- 
vania was  accordingly  elected   chairman  of   the  Northern 

sectigHi 

*he  resolutions  of  the  Southern  section  were  reported  by 
>vemor  Hamilton  of  Texas,  chairman  of  the  committee 
»n  resolutions,  and  they  naturally  endorsed  the  action  of 
Congress  in  its  entirety.'  While  demanding  the  restoration 
\{  the  States,  they  declared  Johnson's  policy  to  be  ''  unjust, 
oppressive,  and  intolerable,"  and  that  restoration  under  his 
"inadequate  conditions"  would  only  magnify  ''the  perils 
tnd  sorrows  of  our  condition."  They  agreed  to.  support 
fCongress  and  to  endeavor  to  secure  the  ratification  of  the 
ith  Amendment.  Congress  alone  had  power  to  determine 
the  political  status  of  the  States  and  the  rights  of  the  people, 
"  to  the  exclusion  of  the  independent  action  of  any  and  every 
other  department  of  the  Government."  "  The  organizations 
of  the  unrepresented  States,  assuming  to  be  state  govern- 
ments, not  having  been  legally  established,"  were  declared 
"  not  legitimate  governments  until  reorganized  by  Congress."^ 
In  addition  to  these  resolutions,  an  address  "  from  the  loyal 

'  BlalDe,  Tiioeniy  Years  of  Congress^  ii,  224->228. 

'  McFhenon,  History  of  the  ReconUrucHon^  241,  242. 
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men  of  the  South  to  their  fellow-citizens  of  the  United  .States/' 
was  prepared  and  adopted  after  the  formal  adjournment  of 
the  convention.'  This  reaffirmed,  in  far  stronger  terms,  the 
condemnation  of  President  Johnson,  specifying  many  ways  in 
which  he  had  wrought  injury  to  them,  and  closing  with  the 
following  significant  and  powerful  declaration :  ''  We  afHrm 
that  the  loyalists  of  the  South  look  to  Congress  with  aflfection- 
ate  gratitude  and  confidence,  as  the  only  means  to  save  us  from 
persecution,  exile  and  death  itself ;  and  we  also  declare  that  ' 
there  can  be  no  security  for  us  or  our  children,  there  can 
be  no  safety  for  the  country  against  the  fell  spirit  of  slavery, 
now  organized  in  the  form  of  serfdom,  unless  the  Govern- 
ment, by  national  and  appropriate  legislation,  enforced  by 
national  authority,  shall  confer  on  every  citizen  in  the  States 
we  represent  the  American  birthright  of  impartial  suflfrage 
and  equality  before  the  law.  This  is  the  one  all-sufficient 
remedy.     This  is  our  great  need  and  pressing  necessity."  ■ 

A  IbirrL  XiQnyf  Pl"i/in  of  the  year  was  the  Cleveland  con- 
ve'htion  of  soldiers  and  sailQjas,^  organized  on  September  17, 
with  General  Wood  of  the  regular  army  as  chairman. 
This  convention  was  composed  of  supporters  of  the  admin- 
istration, and,  like  the  National  Union  convention,  con- 
tained a  considerable  proportion  of  Democrats.  The  reso- 
lutions endorsed  those  of  the  National  Union  convention, 
and  declared  that  ''  our  object  in  taking  up  arms  to  suppress 
the  late  rebellion  was  to  defend  and  maintain  the  supremacy 
of  the  Constitution,  and  to  preserve  the  Union  with  all  the 
dignity,  equality,  and  rights  of  the  States  unimpaired." 

The  great  mass  of  the  soldiers,  however,  were  earnest  sup- 

'  McPhenon,  History  of  the  Reconstruction^  242. 

'The  address  was  prepared  by  Senator  Creswell,  of  Maryland.    See  Blaine, 
Twenty  Years  of  Congress^  ii,  223-228. 

"  McPherson,  History  of  the  Reconstruction^  243;  Blaine,   Twenty   Years  of 
Congress^  ii,  228-230. 
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porters  of  Congress,  and  the  results  of  the  Cleveland  con- 
vention were  disappointing  to  its  originators ;  its  principal 
effect  was  to  create  great  enthusiasm  over  the  j;QjU:ddauais- 
tcs^tion  convention  of  soldiers  and  sailors,  which  met  ifi 
Pittsburg  "SIT'^SeptSmber  25  and  26,^  This  demonstration 
was  Intended  lU  UflSHf  Whatever  influence  the  Cleveland 
convention  might  have  had  over  the  people,  and  it  proved 
wonderfully  eflfective.  It  was  estimated  that  at  least  twenty- 
five  thousand  old  soldiers  were  in  the  city  at  the  time. 
The  cause  for  this  enthusiastic  support  is  not  difficult  to 
find.  The  policy  of  the  administration  appealed  to  the 
moderates — those  who  wished  as  rapid  a  restoration  to 
former  conditions  as  possible,  and  those  who  were  most 
influenced  by  the  appeal  to  so-called  justice.  The  major- 
ity of  the  soldiers,  on  the  contrary,  those  who  had  made 
the  greatest  sacrifices  for  their  country,  were  the  most 
sensitive  concerning  the  results  of  their  sacrifices.  Thor- 
oughly accustomed  to  the  thought  of  their  great  accomplish- 
ments, the  manumission  of  the  slaves  and  the  preservation 
of  the  integrity  of  national  power,  they  were  keen  to  resent 
any  steps  which  they  thought  tended  toward  the  annulling 
of  these  results.  With  this  natural  bias,  the  arguments  which 
the  congressional  party  brought  to  bear  upon  them  were 
accepted  with  enthusiasm ;  and  many  of  the  leaders  went  into 
the  political  campaign  to  be  followed  by  the  same  soldiers 
who  had  followed  them  through  their  military  campaigns. 
The  convention,  however,  was  in  no  sense  a  convention  of 
officers.  While  the  permanent  president,  Jacob  D.  Cox,  of 
Ohio,"  had  been  a  general  of  volunteers,  the  temporary  chair- 
man, L.  E.  Dudley,  had  been  a  private,  and  the  majority  of 
the  offices  of  the  convention  were  filled  by  men  below  the 
rank  of  lieutenant. 

'  Blaine,  Twenty  Years  of  Congress,  ii,  230-233. 

'  General  John  A.  Logan  was  first  chosen  president,  but  was  unable  to  attend. 
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As  was  to  be  expected  from  the  nature  of  the  convention, 
the  feeling  against  the  administration  was  stronger  and  de- 
clared  in  more   impassioned   tones   than   in   the   previous 
anti-administration    convention.      Its    influence    upon    the 
country  was  correspondingly  greater.     The  army,  recognized 
at  this  time  as  the  great  preserver  of  the  comirioitlnQ^lth, 
had  great  influence  over  all  classes  of  citizens.  iThe  anti-^ 
administration  conventions,  the  New  Orleans  massacre,  and  { 
the   violent   attacks   on   Congress  by  the   President   while  / 
"swinging  around  the  circle,"  assured  the  triumph  of  the  j 
congressional  party.  '  "^ 

The  resolutions  adopted  at  Pittsburgh  were  presented 
by  General  Butler.*  They  were  emphatic  in  tone,  commenc- 
ing with  the  declaration  that  '*  the  action  of  the  t)resent  Con- 
gress in  passing  the  pending  constitutional  amendment  is 
wise,  prudent,  and  just,"  and  that  it  was  unfortunate  that  it 
was  not  received  in  the  proper  spirit,  the  terms  being  the 
mildest  "  ever  granted  to  subdued  rebels."  The  President's 
policy  was  declared  to  be  **  as  dangerous  as  it  is  unwise," 
and  *'  if  consummated  it  would  render  the  sacrifices  of  the 
nation  useless."  The  power  "  to  pass  all  acts  of  legislation 
that  are  necessary  for  the  complete  restoration  of  the 
Union"  was  declared  to  rest  in  Congress.  The  declara- 
tion of  the  President  to  the  committee  of  the  National 
Union  convention,  that  he  could  have  made  himself  dic- 
tator through  the  Frecdmen's  Bureau,  aided  by  the  army 
and  navy,  was  characterized  as  an  insult  to  "  every  soldier 
and  sailor  in  the  Republic."  The  obligation  of  the  soldiers 
and  sailors  to  the  loyal  men  of  the  South  was  acknowl- 
edged ;  and  it  was  added :  '*  We  will  stand  by  and  protect 
with  our  lives,  if  necessary,  those  brave  men  who  remain 
true  to  us  when  all  around  are  false  and  faithless." 

This,  the  most  successful  of  the  four  conventions,  com- 

^  McPhenon,  History  of  the  Reconstruction,  242,  243. 
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pleted  the  remarkable  series  of  national  gatherings  organized 
for  eflFect  on  the  State  elections.  They  were  all  character- 
ized by  frankness  of  statement,  and  by  clear  recognition  of 
the  points  at  issue.  But,  as  frequently  happens  in  political 
campaigns,  the  most  important  incidents  were  those  which 
were  not  designed  to  affect  national  issues.  The  riot  at  New 
Orleans  was  intended,  by  its  participants,  to  affect  only 
Louisiana  politics,  yet  all  the  Southern  States  were  com- 
pelled to  share  the  responsibility.  The  same  thing  was  true 
of  all  other  incidents  through  which  the  South  manifested, 
during  these  critical  months,  an  unwillingness  to  accept  the 
pglt<-|ya1  rpQiiltg  of  the  war. 

5.  Thelall  elections  resulted  in  a  decisive  victory  for  the 
t congressional  policy,  which  secured  a  two-thirds  majority  in 
•both  hquses.  The  protests  of  the  President  were  shown  to 
lack  popular  support,  and  his  vetoes  in  the  coming  sessions 
were  to  be  considered  as  merely  one  necessary  step  in  the 
legislative  formality  of  passing  a  bill.  The  country  had 
decreed  that  Johnson  could  not  have  a  voice  in  legislation. 
The  campaign  had  been  in  all  respects  disastrous  to  the  Presi- 
dent. The  support  which  he  had  received  was  mainly  drawn 
from  the  Democratic  party,  and  was  of  a  half-hearted  nature; 
for,  however  nearly  they  agreed  in  theory,  the  fact  still  re- 
mained that  he  was  nominally  a  Republican  President,  and  that 
almost  all  of  his  patronage  was  bestowed  upon  Republicans. 
He  had  thrown  out  decided  hints  that  he  would  reverse  his 
policy.  For  example,  in  St.  Louis,  on  September  8,  he 
•  said :  **  I  believe  in  the  good  old  doctrine  advocated  by 
Washington,  JefTerson  and  Madison — of  rotation  in  office. 
These  people  who  have  been  enjoying  these  offices  seem 
to  have  lost  sight  of  this  doctrine.  I  believe  that  one 
set  of  men  have  enjoyed  the  emoluments  of  office  long 
enough.  They  should  let  another  portion  of  the  people 
have  a  chance.    *    *    *    Congress  says  he  [the  President] 
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shall  not  turn  them  out^  and  they  are  trying  to  pass  laws  to 
prevent  it  being  done.  Well,  let  me  say  to  you,  if  you  will 
stand  by  me  in  this  action  (cheers),  if  you  will  stand  by  me 
in  trying  to  give  the  people  a  fair  chance — soldiers  and  citi- 
zens— to  participate  in  these  offices,  God  being  willing  I  will 
kick  them  out.  *  •  *  God  willing,  with  your  help,  I  will 
veto  their  measures  whenever  any  of  them  come  to  me."  * 
But  all  this  failed  to  give  him  that  which  he  prided  himself 
so  much  on  having,  the  support  of  the  people ;  and,  so  far  as 
reconstruction  was  concerned,  his  influence  was  ended  by 
the  fall  elections  of  1866: 

6.  While  such  was  the  general  result  of  the  campaign, 
the  South  voted  to  sustain  the  President's  policy.  The 
fact  that  Johnson  had  taken  direct  issue  with  Congress, 
and  was  actively  supporting  Democratic  principles,  had  a 
wonderful  influence  upon  the  South.  The  papers  enthusi- 
astically prophesied  the  complete  overthrow  of  the  Republi- 
can party.  They  reasoned  that  the  enormous  patronage  of 
the  President  would  ensure  him  a  following  so  powerful  that 
its  coalition  with  Democracy  could  not  but  result  in  victory. 
Then,  they  reasoned,  it  would  only  be  necessary  to  wait 
until  the  convening  of  the  40th  Congress,  when  the  ob- 
noxious amendment  would  be  discredited  and  the  States  re- 
admitted to  the  possession  of  all  their  rights  and  privileges 
without  further  delay  or  conditions.  They  utterly  failed  to 
realize  the  injury  which  their  discriminative  legislation,  the 
New  Orleans  riots,  the  widely  spread  reports  of  cruelty  and 
oppression,  and  the  deflant  attitude  of  their  press,  had  in- 
flicted on  their  cause.  They  only  saw  that  the  administra- 
tion and  Congress  were  estranged,  and  believed  that  to  be  a 
sure  indication  of  flnal  success. 

In  this  frame  of  mind  they  came  to  the  polls,  and  in  all 
the  Southern   States   overwhelming  Democratic   majorities 

*  McPhenon,  History  of  the  Reconstruction,  140. 
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evidenced  the  popular  sentiment  among  the  dominant  classes. 
Accordingly,  when  the  State  legislatures  convened,  the 
14th  amendment  was  rejected  almost  unanimously  in  all 
except  Tennessee,  which  had  ratified  it  in  July.  Delaware, 
Maryland  and  Kentucky,  the  border  Union  States,  also  re- 
jected the  amendment,  allying  themselves  with  the  Southern 
cause.  Twenty-one  of  the  remaining  twenty-four  States 
ratified  the  amendment,  endorsing  thereby  the  action  of 
Congress.'  Iowa,  Nebraska  and  California  did  not  act  upon 
the  amendment  at  this  time.  _ 

Had  Thaddeus  Stevens  and  Charles  Sumner  been  able  to 
persuade  Congress  to  adopt  their  theory  of  the  status  of  the 
Southern  States,  the  amendment  would  have  been  assumed 
to  be  a  part  of  the  Constitution,  as  twenty- one  States  were 
more  than  three-quarters  of  twenty-seven,  the  total  number 
of  States  represented  in  Congress.  But  the  majority  of  con- 
gressmen were  never  able  to  adopt,  in  its  entirety,  the  theory 
that  the  rebellion  had  utterly  destroyed  the  States  and  left 
them  mere  territory.  It  preferred  to  accomplish  the  same 
result  by  less  violent  means.  The  legislation  enacted  as  a 
result  of  the  attitude  of  the  Sou'th  towards  the  amendment 
practically  treated  the  States  as  conquered  territory, -yet  they  j  '"s.^ 

were  counted  in  determining  the  ratification  of  both  the  13th  ^ 
and  the  14th  amendment.  .   .       ^^"- — * 

The  defiant  attitude  taken  by  the  Southern  legislatures 
was  a  grave  mistake.  The  most  of  them  didf^not  convene 
until  Congress  was  again  in  session,  after  the  defeat  of  the 
administration,  and  when  they  should  have  been  able  to  see 
that .  their  only  hope  was  in  submission.  But  the  South, 
ever  too  ready  to  act  first  and  consider  the  consequences 
afterwards,  only  saw  in  the  proposed  amendment  an  insult 
to  the  white  race  and  an  injustice  to  their  leaders.  That 
they  should  be  asked  deliberately  to  inflict  upon  themselves 

^  McPheiBon,  HUtory  of  the  Reconstruction,  194. 
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this  punishment,  seemed  a  humiliation  which  self-respect 
could  permit  them  only  to  spurn.  They  did  not  stop  to 
realize  that  the  rejection  of  these  terms  would  cause  measures 
still  more  severe  to  be  enacted. 


CHAPTER  V. 

THE  CONGRESSIONAL  THEORY  FULLYIffiSELQPED. 

I.  T]]£.  ..seQpnd  g^gJ5in  f^^  -*hfi  59t^  Congress  opened  witl 
its  members  in  a  far  different  frame  of  mind  from  that  in 
which  they  had  assembled  in   1865.     Then  they  had   ap- 
proached their  work  with  hesitation;  their  plans  were  not 
formulated;     they   could   not   know   how   far   the   country 
would  sustain   them   in   their   opposition  to  the  President. 
Now,    in   the  flush   of  victory,  their  policy  sustained,  the         / 
President    discredited,   with    their  .  two-thirds   majority   in        / 
both  houses  unbroken,  they  were  prepared  to  proceed  to 
enact  legislation  which  not  only  should  secure  that  which    /*' 
had  been  accomplished  already,  but  also  should  settle  finally/    \^ 
the  problem  of  reconstruction,  and  place  the  President  iya  -   ^' 
position  where  he  could  do  no  harm.'  ^  ^' 

Much  curiosity  had  been  felt  as  to  the  fttj^ude  which 
Johnson  would  take  in  his  annual  message.^  He  believed 
tlioroughly  in  the  righteousness  of  nislHTfSe,  and  had  such 
implicit  confidence  in  the  unerring  judgment  of  the  people 
that  he  had  deemed  it  impossible  that  his  policy  would  be 
repudiated.  The  results  of  the  election  were  a  great  dis- 
appointment to  him,  and  some  had  believed  that  he  would 
introduce  into  the  message  the  abuse  which  he  had  so  un- 
sparingly inflicted  upon  Congress  during  the  campaign. 
The  message,  however,  contained  nothing  approaching 
virulence,  but  on  the  contrary  was  a  document  eminently 

'  Scott,  Reconstruction  during  the  Civil  IVar^  2go  ff . 
107!  107 
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creditable  to  the  President/  It  restated  in  a  powerful  way 
the  constitutional  position  of  the  administration,  and  de- 
fended its  actions  in  a  dignified  yet  spirited  manner.  The 
fearlessness  of  his  attitude  was  characteristic;  the  argu- 
mentative brilliancy  of  its  presentation  was  unsurpassed. 
Unmindful  of  the  fact  that  Congress  had  assembled  to  com- 
plete the  overthrow  of  his  policy  of  reconstruction,  he  re- 
minded Congress  that  "  the J^onstitution  of  the  United^  States 
makes  it  the  duty  of  the  President  to  recommend  to  the  con- 
sideration of  Congress"  such  measures  as  he  shall  Judge 
necessary  or  expedient.  *•  *  *  *  I  know,"  he  said,  "  of  no 
measure  more  imperatively  demanded  by  every  considera- 
tion of  national  interest,  sound  policy,  and  equal  justice,  than 
the  admission  of  loyal  members  from  the  now  unrepresented 
States.  *  *  *  The  interests  of  the  nation  are  best  to  be  pro- 
moted by  the  revival  of  ^  fraternal  relations,  the  complete  ob- 
literation of  our  past  differences,  and  the  re-inauguration  of 
all  pursuits  of  peace." "  The  message  closed  with  the  re- 
quest :  "  Let  us  endeavor  to  preserve  harmony  between  the 
co-ordinate  departments  of  the  Government,  that  each  in  its 
proper  sphere  may  cordially  co-operate  with  the  other  in 
securing  the  maintenance  of  the  Constitution,  the  preserva- 
tion of  the  Union,  and  the  perpetuity  of  our  free  institu- 
tions." 

Unfortunately  for  the  country,  there  could  be  no  harmony 
"  between  the  co-ordinate  departments  of  the  Government," 
where  there  was  such  fundamental  disagreement.  Neither 
side  proposed  to  retreat  an  inch  from  the  stand  taken,  and 
the  message  served  no  other  purpose  than  to  leave  a  very 
excellent  state  paper  as  a  memento  of  the  session. 

^  House  Journal  J  2d  Session,  39th  Congress,  12-23;  McPherson,  History  of 
the  Reconstruction^  143-147. 

^  House  Journal^  2d  Session,  39th  Congress,  15. 
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The  Joint  Committee  on  Reconstruction '  was  immediately 
re-appointed  by  a  concurrent  resolution.     Only  one  change 
was  necessary — Mr.  Grider,  of  Kentucky,  one  of  the  minority 
members,  had  died  during  the  recess  of  Congress,  and  in  his 
place  Mr.  Hise,  of  the  same   State,  was   appointed.     The 
committee  immediately  resumed  its  labors,  and  proceeded 
to  frame  a  bill  "  for  the  more  efficient  government  of  the 
rebel  States."     The  developments  of  the  last  three  months     | 
had  created  a  sentiment  favorable  to  more  stringent  condi-     / 
tions  of  re-admission,  and  the  action  of  the  various  Southern     > 
legislatures,  who  were  rejecting  the  14th  amendment  during    / 
this  period,  served  as  a  further  stimulus  to  vigorQua-acllpn.     J 

2.  Several  weeks  elapsed  before  the  committee  was  will- 
ing to  adopt  any  definite  plan.  Finally,  on  Jrhnn^y  j, 
1^867,  Mr.  Williams  "reported  from  the  committee,  a  bill  to 
the  Senate ;''  it  was  referred  back  to  the  committee,  and  was 
formally  reported  to  the  House  by  Mr.  Stevens  on  the  6th.3 

The  preamble  to  the  bill  declared  that  in  the  absence'oT^ 
legal  State  governments  there  was  no  adequate  protection   | 
for  person  and  property,  and  that  therefore  it  was  necessary   I 
to  enforce  peace  and  good  order  until  loyal  State  govern-   \ 
ments  could  be  established.  To  this  end  '*  the  so-called  States 
shall  be  divided   into  military  districts,"    five    in  nuijjbPO.  4 
Virginia  to  constitute  the  first,  North  Carolina  and  South 
Carolina  the  second,  Georgia,  Alabama,  and  Florida  the  third, 
Mississippi  and  Arkansas  the  fourth,  and  Louisiana  and  Texas 
the  fifth.  The  General  of  the  ^rmy  inin  "  tP  IluliCTi  tn  thi  rflm      - 

of  said  districts  an  officer  of  the  regular  army    / 
not  below  the  rank  of  brigadier-geaeral,  and  to  detail  a  suffi-  I 

^  The  resolution  passed  the  House  on  December  4,  and  the  Senate  on  Decem- 
ber 5.  House  Journal^  2d  Session,  39th  Congress,  30;  Senate  yournal^  2d  Ses* 
-sion,  39th  Congress,  22. 

'  Senate  yournal^  2d  Session,  39th  Congress,  202. 

*  House  youmaij  2d  Session,  39th  Congress,  345. 
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cient  force  to  enable  such  officer  \.<5  enforce  his  authority." 
The  officer  in  command  of  a  district  was  to  have  complete 
authority  to  protect  the  civil  rights  of  all,  suppress  insurrec- 
tion and  preserve  order.  To  assist  him  he  could  employ 
civil  or  military  tribunals  at  his  discretion,  but  no  capital 
punishment,  imposed  by  a  military  tribunal,  should  be 
executed  without  the  approval  of  the  officer  in  charge  of  the 
district.  TWrits  of  habeas  corpus  should  not  be  issued  by 
tederaT  courts  or  judicial  officers  except  on  endorsement  of 
some  commissioned  officer  in  the  district. 

le  discussion  of  the  bill  began  on  the  day  following  its  in- 
troduction. Mr.  Stevens,  with  his  usual  impetuosity,  wished 
for  an  immediate  vote.  The  bill  seemed  more  moderate  to 
him  than  the  South  deserved,  and  with  the  large  Republican 
majority  intent  upon  some  such  legislation,  he  could  see  no 
reason  for  delay.  The  bill  was  clearly  worded  and  all  could 
understand  it  perfectly.  But  there  was  an  influential  ele- 
ment that  preferred  to  make  haste  slowly,  and  many  hours 
were  given  up  tcTdebate  before  the  final  passage  of  the  bill 
by  the  House,  on  February  20. 

The  measure  certainly  was  exceedmgly  radical  as  it  was 

reported  from  the  committee.     As  Mr.  Le  Blond,  of  Ohio, 

said :  ''It  strikes  at  the  civil  governments  in  those  States. 

It  ignores  State  lines.     It  destroys  their  civil  governments. 

It^  breaks  down  the  judicial  system  in  those  States."  '     The 

-distrust  of  the  President  was  evidenced  by  empowering  Gen- 

'\  eral  Grant  to  appoint  the  commanders  of  the  military  dis- 

;   tricts,  ignoring  the  President  as  commander-in-chief  of  the 

'^4i:m^*     Most  important  of  all,  the  bill  as  it  stood  was  the 

i  action  of  a  conquering  power  over  conquered  territory.     It 

/  provided  for  an  indefinite  military  control  over  the  territory, 

/   imri  ■■pecified  no  mode  in  which  a  State  might  free  herself 

^  Congresiumal  Globe^  2d  Session,  39th  Congress,  1074. 


Ill]  AND  RECONSTRUCTION  1 1 1 

from  the  onerous  conditions.     It  was  n^ 

gfrtirtinn  ]   j^  y/s^Q  ^  "^^^Riirp  x>t..SUbillgS£tSP • 

(JT  course  none  of  its  supporters  h&d'the  slightest  idea  of 
its  being  more  than  a  temporary  measure,  but  even  tempo- 
rary nieasures  must  be  considered  in  all  their  aspects.  Their 
idea  was  that  expressed  by  Mr.  Brandegee  of  Connecticut 
when  he  said :  "  It  holds  those  revolted  communities  in  the 
grasp  of  war  until  the  rebellion  shall  have  laid  down  its 
spirit,  as  two  years  ago  it  formally  laid  down  its  arms.' 

J^j[];^3iiigtUJIi  took  an  active  part  in  the  opposition  to  the 
adoption  of  the  bill  as  it  stood.     Representing  the  more 
conservative  branch  of  the  anti-administration  party,  he  sug- 
gested on  the  opening  day  of  the  discussion  amendments 
which  would  make  the  bill  more  desirable.     On  February  12 
he  submitted  an  amendment,  the  essential  features  of  which 
were  finally  adopted,  but  which  encountered  the  fiercest 
opposition  and  was  only  carried  when  compromise  between 
the  House  and  the  Senate  was  found  to  be  impossible.  |  His  i 
amendment  provided  as  conditions  for  re-admitting  a  State .' 
to   representation   in   Congress:    Ratification   of  the    14th' 
amendment;   such   modification- of   State   constitution   and-, 
laws  as  would  make  them  conform  to  that  amendment ;    a  ' 
constitutional  provision  for  negro  suflfrage ;  and  the  approval  ' 
of  the  constitution  by  Congress  as  republican  in  form  and  . 
consistent  with  the  Constitution  and   laws  of  the   United  ' 
States.  •"** '^  '^ 

Mr.  Blaine  proposed  an  amendment  similar  in  its  aim  to 
that  of  Mr.  Bingham,  who  accepted  it  as  a  substitute.  But 
the  House  was  opposed  to  providing  any  loop-holes  by 
which  the  States  could  escape  the  provisions  of  the  act. 
The  feeling  that  the  South  had  been  weighed  in  the  balance 
and  found  wanting,  that  its  whole  attitude  was  that  of 
defiance,  and  that  it  would  endeavor  to  undo  all  that  had 

^  Congressional  Ghbe,  2d  Sewion,  39th  Congrets,  1076. 
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been  done  as  soon  as  it  could  obtain  an  opportunity,  was 
sufficiently  strong  to  defeat  an  attempt  to  refer  the  bill  to 
the  Judiciary  Committee  with  instructions  to  incorporate  the 
amendment.  Instead,  a  substitute  measure,  introduced  by 
Mr.  Stevens,  which  diflfered  but  little  from  the  original  bill, 
passed  the  House  on  February  13.* 

The  great  struggle  now  began  in  the^genate,  where  the 

Blaine  amendment  was  n^HYr^  ^  M''  ^^^HW"  ?!  MrtfY^^'^^r 
on  February  15.  There  was  an  influential  element  which 
feared  that  its  adoption  would  utterly  nullify  the  object  of 
the  bill — ^to  govern  the  States  until  they  could  be  re-admitted 
with  safety.  Their  objections  were  based  on  the  same 
principles  that  had^roved  fatal  to  the  amendment  in  the 
House.  "  I  see,Vsaid  Senator  Howard,  "  in  this  amend- 
ment a  fatal  ?naje  by  which  we  shall  be  deceived  in  the  end, 
by  which  we  a/e  to  be  deluded  into  a  premature  re-admis- 
sion of  the  /H)el  States  in  such  a  manner  as  to  make  us 
illtimately  repent  of  our  folly  and  rashness.  *  *  *  It  is  a 
snare  by  which  increased  representation  from  the  rebel 
States  may  come  into  Congress,  *  *  while  we  have  no  security 
at  all  that  the  extended  elective  franchise  will  be  continued 
in  the  rebel  States  to'  the  black  population.  They  can  dis- 
franchise them  whenever  they  see  fit  after  having  secured  in- 
icreased  representation."  ■ 

1  he  Senate,  more  conservative  than  the  House,  could 
not  muster  such  a  strong  opposition  to  the  amendment. 
It  was  rejected,  but  rejected  in  order  to  open  the  way  for 
another  amendment  in  the  form  of  a  substitute  bill,  which 
was  moved  by  Senator  Sherman.3  The  substitute  had  been 
agreed  upon  in  a  Republican  caucus,  and  was  accordingly 
carried.     Its  first  four  sections  contained  nearly  all  the  feat- 

'  Congressional  Glohe^  2d  Session,  39th  Congress,  1360. 
•  /«</.,  1381-2.  »  yjiV/.,  1360. 
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ures  of  the  original  bill ;  it  substituted  '*  President "  for 
*'  General,"  in  the  second  section,  and,  in  place  of  the  pro- 
vision  against  writs  of  habeas  corpus^  the  fourth  section 
simply  enacted  that  "  all  persons  put  under  military  arrest 
by  virtue  of  this  act  shall  be  tried  without  unnecessary  delay, 
and  no  cruel  or  unusual  punishment  shall  be  inflicted." 
The  fifth  section  contained  the  features  proposed  in  the 
Bingham  and  Blaine  amendments,  amplified  in  a  manner 
satisfactory  to  the  majority  of  the  Senatorial  caucus.  The 
conditions  of  readmission  were  as  follows:  The  adoption 
of  a  constitution  in  conformity  with  the  Constitution  of 
the  United  States,  and  the  ratification  of  the  14th  amend- 
ment. The  constitution,  which  must  be  examined  and 
approved  by  Congress,  must  be  framed  by  a  convention  of 
delegates  chosen  by  "  the  male  citizens  of  said  State  twenty- 
one  years  of  age  and  upwards,  of  whatever  race,  color,  or 
previous  condition,  who  have  been  resident  in  the  State  for 
one  year  previous  to  the  day  of  such  election,  except  such 
as  may  be  disfranchised  for  participation  in  the  rebellion,  or 
for  felony  at  common  law;"  must  give  the  elective  fran- 
chise to  all  qualified  as  electors  for  the  delegates ;  and  must 
be  ratified  by  a  majority  of  the  persons  voting  on  ratifica- 
tion, and  qualified  as  such  electors.  To  this  the  proviso  was 
added  that  no  person  disqualified  by  the  14th  amendment 
from  holding  office  should  be  chosen  as  a  delegate  to  the 
convention  or  vote  for  members  of  it.  One  more  amend- 
ment to  the  bill  was  made  on  motion  of  Senator  Doolittlt. 
This  added  as  a  proviso  to  the  fourth  section :  ''  That  no 
sentence  of  death  under  the  provisions  of  this  act  shall  be 
carried  into  effect  without  the  approval  of  the  President." 

The  bill  was  returned  to  the  House  in  this  form,  the  Senate 
having  passed  it  at  six  o'clock  Sunday  morning,  February 
17.  The  margin  of  time  that  could  be  used  without  permit- 
ting the  bill  to  be  killed  by  a  "  pocket  veto  "  was  now  very 
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limited,  but  the  House  refused  to  concur  in  the  amendment 
and  called  for  a  committee  of  conference,  February  19. 
The  Senate  insisted  on  its  amendment  and  the  bill  was  again 
returned  to  the  House,  which  on  the  following  day  concurred 
in  the  Senate  amendment,  but  added  an  amendment  of  its 
own  proposed  by  Mr.  Wilson,  of  Iowa,  and  amended  on 
motion  of  Mr.  Shellabarger.'  This  amendment,  constituting 
the  sixth  section  of  the  bill,  was  speedily  concurred  in  by 
the  Senate,  and  on  February  20,  1867,  the  bill  was  finally 
passed  and  ready  for  the  President's  veto. 

The  sixth  section,  so  hurriedly  tacked  on  to  the  bill,  was  of 
no  slight  importance,  as  it  declared  in  legal  form  the  status  of 
the  Southern  governments,  and  clinched  the  qualifications 
for  the  elective  franchise.  It  provided  that  "until  the 
people  of  said  rebel  States  shall  be  by  law  admitted  to  rep- 
resentation in  the  Congress  of  the  United  States,  any  civil 
governments  which  may  exist  therein  shall  be  deemed  pro* 
visional  only,  and  in  all  respects  subject  to  the  paramount 
authority  of  the  United  States  at  any  time  to  abolish,  modify, 
control,  or  supersede  the  same ;  and  in  all  elections  to  any 
office  under  such  provisional  governments  all  persons  shall 
be  entitled  to  vote,  and  none  others,  who  are  entitled  to  vote 
under  the  provisions  of  the  fifth  section  of  this  act ;  and  no 
person  shall  be  eligible  to  any  office  under  any  such  pro- 
visional governments  who  would  be  disqualified  from  holding 
office  under  the  provisions  of  the  third  article  of  said  consti- 
tutional amendment." ' 

As  had  been  expected,  Johnson  withheld  his  veto  as  long 
as  it  was  possible  for  him  to  do  so  without  permitting  the 
bill  to  become  a  law,  not  returning  the  bill  until  March  2.3 
This  was  done  in  the  hope  that  the  minority,  by  dilatory 

^  Concessional  Globe^  2d  Session,  39th  Congress,  1399. 

'  McPheraon,  History  of  ike  Reconslruciion,  192. 

'  Hotdse  Journal,  2d  Session,  39th  G>ngress,  563-572. 
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proceedings,  might  prevent  action  on  the  veto  before  the  ad- 
journment, on  March  4,  and  so  prevent  the  bill  from  becom- 
ing a  law.     But  the  plan  failed,  and  the  bill  was  immediately 
passed,  "  the  objections  of  the  President  to  the  contrary 
ngtliUtbstending." 
j^The  veto  message  embodied  an  exhaustive  review  of  the 
/  bill,  a  criticism  of  its  "  cruelty,"  and  an  attack  upon  its  consti- 
)  tutionality.     It  denied  the  statement  in  the  preamble  that 
/  "  no  legal  State  governments  or  adequate  protection  for  life 
or  property,"  existed  in  these  ten  States,  and  declared  that 
"  the  establishment  of  peace  and  good  order  is  not  its  real 
object.  ♦  ♦  ♦  The  military  rule  which  it  establishes  is  plainly 
to  be  used,  not  for  any  purpose  of  order  or  for  the  preven- 
I   tion  of  crime,  but  solely  as  a  means  of  coercing  the  people 
into  the  adoption  of  principles  and  measures  to  which  it  is 
known  that  they  are  opposed,  and  upon  which  they  have  an 
undeniable  right  to  exercise   their   own   judgment."     The 
despotic  authority  given  to  the  commander  of  a  district  was 
vigorously  denounced,  and  all  the  humane  provisions  of  the 
bill  were  declared  to  depend  upon  the  will  of  the  commander, 
who  could  nullify  them  and  oppress  the  people  without  limi- 
tations of  any  kind.     "  It  reduces  the  whole  population  of  the 
ten  States — all  persons,  of  every  color,  sex  and  condition, 
and  every  stranger  within  their  limits — to  the  most  abject 
•^^iuLdegrading  slavery."  ^^.  — -   • 

But  aside  from  its  injustice,  Johnson  went  on  to  argue,  thi 
measure  was  unconstitutional  and  could  not  legally  be  carried 
\^\^  gyg^titJQP-  In  a  time  of  peace  martial  law  could  not  bi 
established,  in  proof  of  which  statement  he  quoted  from  thf 
decision  of  the  Supreme  Court,  in  Ex  parte  Milligan,  define 
ing  military  jurisdiction.  The  denial  of  the  right  of  trial  Jyf 
jury  and  of  the  privilege  of  the  writ  of  habeas  corpus  was  noy 
counterbalanced  by  the  poor  privilege  of  trial  **  without  unj^ 
necessary  delay."     In  defiance  of  the  constitutional  prohibi- 
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tion  of  bills  of  attainder,  *'  here  is  a  bill  of  attainder  against 
nine  millions  of  people  at  once" — ^a  legislative  enactment 
*'  based  upon  an  accusation  so  vague  as  to  be  scarcely  intel- 
ligible, and  found  to  be  true  upon  no  credible  evidence." 
The  primary  purpose  of  the  bill,  to  compel  these  States  "by 
force  to  the  adoption  of  organic  laws  and  regulations  which 
"Tliey  are  unwilling  to  accept  if  left  to  themselves,"  was  in 
itself  unconstitutionaL  ''The  Federal  Government  has  no 
jurisdiction,  authority,  or  power  to  regulate  such  subjects 
for  anjf  State."  ^ 

'  Respecting  the  legality  of  the  state  governments,  the 
important  point  was  made  that  if  they  were  illegal,  their 
ratification  of  the  13th  amendment  could  not  have  been 
legal.  The  message  closed  with  an  appeal  for  restoration 
"  by  simple  compliance  with  the  plain  requirements  of  the 
'  Constitution." 

Taken  as  a  whole,  the  message  unquestionably  contained 
many  strong  arguments  against  the  bill,  and  was  virtually  a 
summary  of  the  arguments  advanced  by  the  minority  in 
Congress.  But  the  struggle  had  passed  beyond  the  province 
of  unbiased  debate,  and  each  side  was  equally  determined 
not  to  yield  any  point.  A  measure  open  to  the  most  serious 
suspicions  regarding  its  constitutionality,  was  passed  by  an 
inflexible  majority,  settled  in  the  belief  that  the  condition 
of  the  South  required  the  measure,  and  that  the  Constitution 
must  accordingly  be  stretched  to  cover  the  case. 

Those  supporters  of  the  bill  who  were  recognized  as  the 
most  careful  in  their  judgments  confidently  asserted  that  that 
portion  of  it  establishing  the  military  districts  contained 
nothing  that  could  not  have  been  carried  out  legally  by  the 
government  as  a  military  measure,  without  the  formality  of 
enacting  the  bill.  The  insurrectionary  States  would  legally 
remain  in  a  condition  of  insurrection  until  Congress  should 
formally  declare   the   insurrection   to  be   at   end.     Conse- 
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quently  martial  law  could  constitutionally  prevail,  trial  by 
jury  and  th^  writ  of  habeas  corpus  be  suspended,  and  civil 
government  utilized  as  an  aid  to  military  rule,  to  any  extent 
that  might  seem  advisable  to  the  general  in  charge.  The 
claini  that  the  measure  amounted  to  an  enormous  bill  of 
attainder  was  immediately  dismissed  as  absurd,  as  no  corrup- 
tion of  blood  or  forfeiture  of  estates  was  involved,  and  the 
whole  measure  was  avowedly  temporary,  to  cease  as  soon  as 
the  State  should  comply  with  the  conditions  of  reconstruc- 
tion. 

Congress  felt  justified  in  passing  the  bill  over  the  veto, 
and  accordingly  the  general  process  of  reconstruction  was 
established  with  conditions  far  more  oofiipus  than  had  been 
intended  in  the  first  session  of  the  39th  Congress.  The  pro- 
visions of  the  act  immediately  went  into  force,,  and  the  com- 
manders of  the  districts  were  appointed  on  March  eleventh. 

3.  The  bill  was  conceded  by  all  its  supporters  to  be  in- 
complete. It  provided  for  the  establishment  of  districts 
and  the  governing  of  these  districts  by  military  law,  and  it 
was  hoped  that  the  immediate  crying  need  of  a  strong  gov- 
ernment to  enforce  order  and  prevent  the  continuance  of  the 
oppression  of  the  freedmen  was  satisfied.  This  done,  they 
could  proceed  more  deliberately  to  the  enactment  of  meas- 
ures which  would  provide  the  mechanism  for  carrying  out 
the  provisions  of  the  fifth  section.  The  adjournment  of  the 
39th  Congress  at  noon  of  March  4  prevented  any  action 
until  the  next  Congress ;  but  preparation  had  been  made  for 
such  an  emergency  by  an  act  which  provided  that  in  future 
each  Congress  should  convene  upon  the  adjournment  of  its 
predecessor.* 

The  40th  Congress  at  once  settled  down  to  work  upon  the 
problem.  Chief  Justice  Chase  prepared  a  bill  which  was 
used  as  a  basis   for  the   discussion.     Senator  Wilson   and 

^  Act  of  January  22, 1867. 
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Others  modified  the  bill  to  some  extent,  and  introduced  it  in 
the  Senate  on  March  7.'  The  same  bill,  slightly  modified, 
was  introduced  in  the  House."  Considerable  trouble  was 
experienced  in  agreeing  upon  the  details  of  the  bill,  but  on 
March  19  both  houses  finally  adopted  a  compromise  pjy- 
posed  by  a  committee  of  conference.  The  veto  message  If 
the  President  was  received  four  days  later;  the  bill  vms 
immediately  passed  over  the  veto  and  became  a  lflw-3      ^ 

As  finally  passed,  the  bill  was  entitled :  "An  Act  supple- 
mentary to  an  Act  entitled,  *  An  Act  to  provide  for  the  more 
efficient  government  of  the  rebel  States,*  passed  March 
second,  eighteen  hundred  and  sixty-seven,  and  to  facilitate 
restoration."  It  enacted  that  the  commanding  general  in 
each  district  should  cause  a  registration  to  be  made  before 
September  i,  1867,  of  those  entitled  to  vote  under  the 
original  act,  and  should  require  all  registering  to  take  the 
following  oath:  ,*.*J,  ■■ii,^„,^^o  so.lgmnly  swear  (or  affirm) 
in  the  presence  of  Almighty  God,  that  I  am  a^cltizeffTJfuie 

State  of ;    that  I  have  resided  in  said  State  for 

months  next   preceding   this  day,   and  now   reside    in   the 

county  of  ,  or  the  parish  of  ,   in  said  State 

(as  the  case  may  be)  ;  that  I  am  twenty-one  years  old ; 
that  I  have  not  been  disfranchised  for  participation  in  any 
rebellion  or  civil  war  against  the  United  States,  nor  for 
felony  committed  agaiijst  the  laws  of  any  State  or  of  the 
United  States ;  that  \  have  never  been  a  member  of  any 
State  legislature,  nof  held  any  executive  or  judicial  office 
Si  any  State  and  afterwards  engaged  in  insurrection  or 
Rebellion  against  the  United  States,  or  given  aid  or  comfort 

\  ^  Congressional  Globe ^  ist  Session,  40th  Congress,  13. 

*  The  Committee  on  the  Judiciary  was  instructed  on  March  7  to  report  a  sup- 
plementary bill  {^Congressional  Globe,  17),  and  the  Wilson  bill  was  accordingly 
reported  by  it. 

"  Congressional  Globe,  ist  Session,  40th  Congress,  302-3;  313-14. 
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to  the  enemies  thereof ;  that  I  have  never  taken  an  oath  as  a 
member  of  Congress  of  the  United  States,  or  as  an  officer  of 
the  United  States,  or  as  a  member  of  any  State  legislature, 
or  as  an  executive  or  judicial  officer  of  any  State,  to  support 
the  Constitution  of  the  United  States,  and  afterwards  engaged 
in  insurrection  or  rebellion  against  the  United  States  o^- 
given  aid  or  comfort  to  the  enemies  thereof  T  that  I  will 
faithfully  support  the  Constitution  and  obey  the  laws  of  the 
United  States,  and  will,  to  the  best  of  my  ability,  encourage 
others  so  to  do,  so  help  me  God."'^After  the  completion 
of  the  registration  in  any  State,  it  was  provided  that  there 
should  be  held,  after  at  least  thirty  days'  public  notice  by 
the  commanding  general,  an  election  of  delegates  ''  to  a  con- 
vention for  the  purpose  of  establishing  a  constitution  and 
civil  government  for  such  State  loyal  to  the  Union."/This 
convention  was  to  consist  of  the  same  number  of  members 
as  t^e  most  numerous  branch  of  the  State  legislature  in 
i860.'  Those  voting  at  the  election  of  delegates  were  also 
to  vote  for  or  against  the  holding  of  the  convention,  and  it 
was  not  to  be  held  if  a  majority  of  the  ballots  was  cast 
against  it,  or  if  a  majority  of  the  registered  voters  failed 
to  vote  on  the  question./Boards  were  to  be  appointed  by 
the  commanding  general  to  superintend  the  registration  and 
election,  and  make  returns  to  him  of  the  results  of  the  elec- 
tion. The  convention  was  required  to  assemble  at  a  place 
and  time  appointed  by  the  commanding  general,  by  a  notice 
to  be  given  by  him  within  sixty  days  from  the  date  of  elec- 
tion ;  and  to  frame  a  constitution  according  to  the  provisions 
of  the  original  and  the  present  act.  The  constitution  so 
framed  was  then  to  be  submitted  to  the  registered  voters  at 

'  Congressional  Globe,  appendix,  ist  Session,  40th  Congress,  39;  McPherson, 
History  of  the  Reconstruction,  192. 

'  Except  in  Virginia,  where  the  number  was  modified  in  proportion  to  the 
change  made  by  the  separation  of  West  Virginia. 
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an  election  conducted  by  officials  who  were  to  be  appointed 
by  the  commanding  general,  and  who  were  to  make  returns 
to  him.  In  case  the  constitution  was  ratified  "  by  a  majority 
of  the  votes  of  the  registered  electors  qualified  as  herein 
specified,  cast  at  said  election  (at  least  one-half  of  all  the 
registered  voters  voting  upon  the  question  of  such  ratifi- 
cation)/' it  was  provided  that  the  president  of  the  conven- 
tion should  "  transmit  a  copy  of  the  same,  duly  certified^ 
to  the  President  of  the  United  States,  who  shall  forthwith 
transmit  the  same  to  Gongress,"  and  that,  if  Congress  should 
be  satisfied  that  all  the  provisions  of  the  acts  were  carried 
out,  and  that  no  force  or  fraud  was  used,  and  should  approve 
the  constitution,  the  State  should  ''  be  declared  entitled  to 
representation,  and  senators  and  representatives  shall  be 
admitted  therefrom  as  therein  provided."  It  was  further 
provided  that  all  elections  in  the  States  mentioned  in  the 
original  act  should,  during  the  operation  of  that  act,  be  by 
ballot ;  that  the  officials  in  charge  of  the  registration  and 
elections  must  take  the  "  iron- clad  "  oath  of  July  2,  1862  ; ' 
that  the  expenses  incurred  by  the  commanding  generals  in 
carrying  out  the  act  should  be  paid  out  of  the  treasury,  but 

'  By  the  act  of  that  date  all  persons  elected  or  appointed  to  any  office  under  the 
government  of  the  United  States  were  required  to  take  the  following  oath  pre- 
vious to  entering  upon  the  duties  of  >uch  office :  "  I,  A.  B.,  do  solemnly  swear  (or 
affirm)  that  I  have  never  voluntarily  borne  arms  against  the  United  States  since  I 
have  been  a  citizen  thereof;  that  I  have  voluntarily  given  no  aid,  countenance^ 
counsel,  or  encouragement  to  persons  engaged  in  armed  hostility  thereto;  that  I 
have  neither  sought  nor  accepted  nor  attempted  to  exercise  the  functions  of  any 
office  whatever,  under  any  authority  or  pretended  authority  in  hostility  to  the 
United  States;  that  I  have  not  yielded  a  voluntary  support  to  any  pretended  gov- 
ernment, authority,  power  or  constitution  within  the  United  States,  hostile  or 
inimical  thereto.  And  I  do  further  swear  (or  affirm)  that,  to  the  best  of  my 
knowledge  and  ability,  I  will  support  and  defend  the  Constitution  of  the  United 
States  against  all  enemies,  foreign  and  domestic;  that  I  will  bear  true  faith  and 
allegiance  to  the  same;  that  I  take  this  obligation  freely,  without  any  mental 
reservation  or  purpose  of  evasion,  and  that  I  wiU  well  and  faithfully  discharge 
the  duties  of  the  office  on  which  I  am  about  to  enter,  so  help  me  God." 
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that  the  state  conventions  should  provide  for  the  levying  of 
taxes  to  pay  other  expenses.' 

The  veto  message  on  this  bill  was  much  shorter  than  that 
on  the  original  reconstruction  measure.  The  President  said : 
**  No  consideration  could  induce  me  to  give  my  approval  to 
such  an  election  law  for  any  purpose,  and  especially  for 
the  great  purpose  of  framing  the  constitution  of  a  State.  If 
ever  the  American  citizen  should  be  left  to  the  free  exercise 
of  his  own  judgment,  it  is  when  he  is  engaged  in  the  work  of 
forming  the  fundamental  law  under  which  he  is  to  live."  He 
animadverted  upon  the  extreme  looseness  of  the  provisions 
in  regard  to  the  registration  boards,  and  upon  the  great 
powers  vested  in  them.  The  main  objections  to  the  bill 
were  of  course  those  which  he  had  stated  in  the  veto  of 
March  2. 

The  passage  of  the  supplementary  reconstruction  act,  and 
of  a  joint  resolution  providing  for  the  expenses  involved  in 
carrying  out  the  provisions  of  the  act,  completed  the  work 
of  this  session  of  the  40th  Congress.  It  was  hoped  that  no 
further  congressional  action  would  be  needed  until  the  con- 
stitutions of  the  States  should  be  submitted  for  examination 
and  approval,  preparatory  to  granting  representation.  But 
the  importance  of  the  measures  and  the  avowed  hostil- 
ity of  the  President  caused  hesitation  on  the  part  of  Con- 
gress as  to  adjourning  till  the  regular  December  session.  It 
was  realized  that  if  any  loop-hole  could  be  found  by 
which  the  intention  of  the  act  could  be  evaded,  Johnson 
would  have  no  hesitation  in  taking  advantage  of  it.  To 
provide  for  such  a  contingency  Congress  passed  a  concurrent 
resolution  which  provided  for  a  recess  until  July  3,  and 
authorized  the  President  of  the  Senate  and  the  Speaker  of 
the  House  to  adjourn  Congress  until  the  first  Monday  in 
December  if  a  quorum  did  not  appear  on  July  3.     In  case 

• 

*  Appendix,  Congressional  Globe^  ist  Session,  40th  Congress,  39,  40. 
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everything  appeared  to  be  progressing  with  little  friction, 
the  members  would  not  assemble;  but  if  there  should  be 
any  unfavorable  developments,  Congress  could  assemble 
.  independently  of  the  President  and  enact  legislation  to  rem- 
edy the  difficulty. 

t4^July  3  found  a  quorum  in  both  houses.  The  Attomey- 
eneral  had  rendered  an  opinion  upon  the  act  of  March  2 
which  greatly  hampered  the  work  of  the  commanders  of  the 
districts.  He  advised  the  President  that  the  act  should  be 
construed  strictly,  that  the  commanders  should  be  allowed 
no  powers  beyond  those  specifically  bestowed  upon  them. 
This  prevented  them  from  removing  state  officers,  from 
making  new  laws  for  the  government  of  the  people,  or  from 
suspending  the  action  of  the  state  courts;  and  with  state 
officers  hostile  to  the  federal  authorities,  and  using  every 
means  to  impede  their  work,  the  commanders  found  it  im- 
possible properly  to  discharge  the  duties  assigned  to  them 
by  the  act.'  The  intent  of  the  reconstruction  acts  obviously 
was  to  make  the  comman^rs  of  the  districts  commanders  de 
facto  as  well  as  dejure.  Consequently  remedial  legislation  was 
deemed  necessary,  and  Congress  convened  for  the  purpose 
of  framing  additional  acts  defining  more  precisely  the  inten- 
tion of  the  preceding  acts  and  the  powers  of  the  commanders. 
A  few  days*  debate  sufficed  to  bring  Congress  to  an 
agreement  as  to  the  form  of  a  second  supplementary  act. 
The  bill  passed  both  Houses  on  July  13,  was  vetoed  on  the 
19th,  and  was  immediately  passed  over  the  veto.'  It  declared  ^ 
the  true  intent  and  meaning  of  the  previous  reconstruction 
acts  to  be  that  the  governments  then  existing  in  the  ten  States 
specified  in  the  acts  were  illegal,  and  that  such  governments,  "if 

'Johnson,  Reconstruction^  in  Lalor,  ill,  552;  Cox,  Three  Decades  of  FedercU 
Legislation^  378. 

'  Congressional  Globe,  appendix,  ist  Session,  39th  Congress,  43-4. 

•  McPherson,  History  of  the  Reconstruction,  335-6. 
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continued,  were  to  be  continued  subject  in  all  respects  to 
the  military  commanders  of  the  respective  districts,  and  to 
the  paramount  authority  of  Congress." /it  therefore  pro- 
vided that  the  district  commanders  should  have  the  power  to 
suspend  or  remove  all  incumbents  of  offices  of  **  any  so-called 
State  or  the  government  thereof,"  and  to  fill  all  vacancies 
in  such  offices,  however  caused.  The  same  powers  were 
granted  to  the  General  of  the  Army,  who  was  also  empow- 
ered to  disapprove  the  appointments  or  removals  made 
by  the  district  commanders.  The  previous  appointments  by 
the  district  commanders  were  confirmed  and  made  subject 
to  the  provisions  of  the  act,  and  it  was  declared  to  be  the 
duty  of  these  commanders  to  remove  from  office  all  who 
were  disloyal  to  the  United  States,  or  who  opposed  in 
way  the  administration  of  the  reconstruction  acts.  The] 
registration  boards  were  empowered  and  required  "  befon 
allowing  the  registration  of  any  person  to  ascertain,  upoi 
such  facts  or  information  as  they  can  obtain,  whether  sue] 
person  is  entitled  to  be  registered.' w  No  person  was- 
be  disqualified  as  a  member  of  any  board  of  registration  by 
reason  of  race  or  color.  The  true  intent  and  meaning  of  the 
oath  prescribed  in  the  supplementary  act  was  fully  ex- 
plained, the  most  important  portion  of  the  explanation  being 
that  the  words  "  executive  or  judicial  office  in  any  State  " 
should  be  construed  to  **  include  all  civil  offices  created  by 
law  for  the  administration  of  any  general  law  of  a  State,  or 
for  the  administration  of  justice."  The  time  of  registration 
under  the  supplemeiHary  act  was  extended  to  October  i ,  1 867, 
in  the  discretion  of  the  commander ;  and  it  was  provided  that 

'  Stanbery  had  ruled  that  the  willingness  of  an  applicant  to  take  the  oath  must 
be  regarded  as  final  evidence  of  his  qualification  to  register.  Thus  those  notor- 
iously incapacitated  from  taking  the  oath  honestly,  could  not  be  prevented  from 
registering.  This  additional  power  virtually  enabled  the  boards  of  registration  to 
exercise  their  own  discretion  as  to  whom  they  should  enroll. 
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''  the  boards  of  registration  shall  have  power,  and  it  shall  be 
their  duty,  commencing  fourteen  days  prior  to  any  election 
under  said  act,  and  upon  reasonable  notice  of  the  time  and 
place  thereof,  to  revise,  for  a  period  of  five  days,  the  regis- 
tration lists,"  by  striking  out  the  names  of  those  found  to  be 

disqualified,  ,M4>^dd'"S  ^^^  names  of  those  qualified  for 
registration. jl  Executive  pardon  or  amnesty  should  not 
"Tjualffy  any  one  for  registration  who  without  it  would  be 
i  disqualified.  District  commanders  were  empowered  "  to  re- 
move any  member  of  a  board  of  registration,  and  to  appoint 
another  in  his  stead,  and  to  fill  any  vacancy  in  such  board."^ 
The  iron-clad  oath  was  to  be  required  of  all  registration 
boards,  and  of  all  persons  elected  or  appointed  to  office  in 
the  military  districts.  Further  possibility  of  unfavorable 
construction  by  the  Attorney-General  was  prevented  by  the 
provision  that ''  no  district  commander  or  member  of  the 
board  of  registration,  or  any  of  the  officers  or  appointees 
acting  under  them,  shall  be  bound  in  his  action  by  any 
opinion  of  any  civil  officer  of  the  United  States."  The 
closing  section,  taken  in  connection  with  this,  was  fully 
as  significant:  ''All  the  provisions  of  this  act  and  of 
the  acts  to  which  this  is  supplementary  shall  be  construed 
liberally,  to  the  end  that  all  the  intents  thereof  may  be  fully 
and  perfectly  carried  out." 

5.  Reconstruction  under  the  provisions  of  these  three  acts 
was  rapidly  accomplished  in  most  of  the  States.'  In  some 
of  the  districts  the  commanders  probably  were  too  severe 
upon  the  whites,  but  in  the  main  the  intent  of  the  acts  was 
carried  out  with  as  little  harshness  as  could  well  be  expected. 
Those  qualified  were  registered,  conventions  were  held,  and 
constitutions  were  framed  and  submitted  to  the  people  for 
their  ratification  according  to  the  provisions  of  the  acts. 
;  Alabama  was  the  first  State  to  vote  upon  a  new   consti- 

*  Scott,  ReconsirucHcn  during  tht  Civil  PVar,  317  ff. 
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tution,  and  the  Democrats,  or  Conservatives,  as  they  styled 
themselves,  took  advantage  of  the  fifth  section  of  the  act  of 
March  23,  which  required  at  least  one-half  of  the  registered 
voters  to  vote  on  the  question  of  ratification,  as  a  condition  , 
of  the  validity  of  the  election.  Non-action  seemed  to  be 
the  easiest  method  of  defeating  the  constitution,  and  they 
accordingly  absented  themselves  from  the  polls,  only  70,812, 
out  of  165,812  registered  voters,  casting  their  ballots*!^, 

6.  There  had  been  a  strong  minority  in  Congress  oppose! 
to    the   insertion  of    this   section,  who    had    foreseen    this 
very  outcome;  and  the  action  of  Alabama  converted   the  * 
minority  into  a  majority.     A  third^^siig£lemeiiti»  j   bill  mes^     \ 
accordingly  passed.     Johnson  neither  signed  nor  vetoed  if ;  \ 
and  it  became  a  law  without  his  signature  on  March  ly    T«^j^ 
It  provided  that  in  future  all  elections  authorized  by  the  act 
of  March  23,  1867,  "  should  be  decided  by  a  majority  of  the 
votes  actually  cast,"  thus  preventing  any  repetition  of  the 
Alabama  experiment.*                                                  ..-..J 

7.  The  constitution  submitted  in  Mississippi  was  rejected. 
Constitutions  were  not  submitted  in  Texas  and  Virginia  until 
a  later  date.     The  other  States  ratified  their  constitutioiy^Jjy 
large  majorities,  and  on  June  22  the  act ''  to  admit  the  State  \ 
of  Arkansas  to  representation  in  Congress  "  became  a  law. 

8.  Three  days  later  the  act  admitting  North  Carolina,  South 
Carolina,  Louisiana,  Georgia,  Alabama  and  Florida  to  repre- 
sentation, became  a  law.  Both  bills  were  passed  over  the 
President's  vetoes,  Johnson  to  the  last  refusing  to  recognize 
even  in  the  most  indirect  way  the  constitutionality  of  the  con- 
gressional plan. 

Eight  of  the  eleven  States  were  now  nominally  recon- 
structed, but  in  fact  they  were  only  entering  upon  that 
most  trying  period  of  their  history — the  era  of  "  carpet-bag 

^Cox,  Three  Decades  of  Federal  Legiilatum^  512-14. 
•  Mcpherson,  History  of  the  Reconstruction^  33^7' 
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government."  The  whole  period  of  reconstruction  is 
marked  by  blindness  and  prejudice  on  both  sides.  The 
spirit  of  compromise  could  find  no  place  in  cither's  plans. 
*'  What  might  have  been  "  is  always  a  fruitless  subject  of  dis- 
cussion ;  but  any  student  of  the  three  tumultuous  years  fol- 
lowing the  war  cannot  but  see  that  the  attitude  of  both  the 
North  and  the  South  prevented  the  adoption  of  the  plan  of 
reconstruction  which  would  with  the  least  trouble  and  delay, 
have  remoulded  the  unwieldy  mass  of  liberated  blacks  into  an 
orderly,  progressive  class  of  citizens.  At  the  same  time  he 
can  see  that  the  divergence  of  views  was  inevitable  and  that 
it  is  impossible  to  say  to  one  side  "  You  were  right/'  and  to 
the  other  "You  were  wrong." 


CHAPTER  VI. 

THE  IMPEACHMENT  OF  THE   PRESIDENT. 

I.  In  the  preceding  chapters  we  have  traced  step  by  step 
the  development  of  the  theory  of  reconstruction  and  the  for- 
mulation of  the  reconstruction  acts  of  the  39th  and  40th  Con- 
gresses. We  have  noticed  the  wide  divergence  between  the 
ideas  of  Johnson  and  those  of  the  Republican  party,  and  have 
seen  that  the  whole  program  was  carried  over  the  vetoes 
of  the  President  by  the  overwhelming  Republican  majority. 
But  the  contest  between  the  President  and  Congress,  which 
had  been  embittered  by  so  many  personalities  on  both  sides, 
did  not  come  to  an  end  with  the  passage  of  legislation  which 
fully  embodied  the  congressional  theory,  but  continued  until 
it  culminated  in  a  desperate  effort  of  the  Republican  party 
to  remove  Johnson  from  the  presidential  chair. 

The  very  jcondition3  under  which  he.  a&siwncd  tte-ftr^i- 
dential  office  rendered  bi§  pQsitiQA.diffi.pwJltt^^5wwl.ABad^ 
^angement   of   the   executive   and   legislatiye   departments 
an  easy  matter.     On  the  particular  issue  of  reconstruction 
Lincoln   and   Congress  were   at   variance;    but  the   tragic 
nature  of  Lincoln's  death  caused  this  matter  to  be  forgotten 
in  the  overwhelming  sense  of  the  loss  of  the  man  who  had 
safely   guided    the    government   through   the   most  l^yirg 
years   of  its   history.     But,  for   a   Congress  so   extremely 
Northern  and  Republican,  with  antagonisms  and  prejudices   1 
which  only  fratricidal  wars  can  create,  to  be  compelled  to  ;     / 
work  with  a  man  not  only  a  Southerner,  but  practically  a  I 
Democrat,  must  of  necessity  bring  about  a  crisis. 

127]  w^■" -■* 


7 


If 


1 2  8  PRESIDENT  JOHNSON  [  1 2  8 

Moreover,  the  flourishing  condition  of  the  ^oils  system 
served  to  aggravate  the  antagonism  between  the  two  depart- 
ments.    History  shows  that,  while  selfish  motives  are  always 
indignantly  repudiated  by  politicians,  they  account  for  many 
,gf  t][ie  more  important  political  movements  of  the  century. 
With  the  immense  federal  patronage  at  his  disposal,  Johnson 
realized  that  he  had  a  powerful  instrument  of   revenge  at 
hand,  and  he  did  not  hesitate  to  use  it.     At  a  time  when 
every  congressman  was  under  the  strongest  pressure  from 
his  home  constituency,  inability  to  gratify  the  demands  of  the 
voradous  office-seeker  was  indeed  a  cause  for  bitterness. 
*  "We  can  thus  easily  distinguish  three  causes  which,  working 
fogether  upon  a  strongly  Republican  Congress,  resulted  in 
the   attempted   removal  of  the  President      First,  the   an- 
\    tagonism  arising  from  different  iundamental  political  Ideas, 
the  strained  conditions  of  the  times,  and  the  woeful  tactless- 
'^  ,  ness   of  Johnson ;  second,  the  almost  morbid  yet  natural 
'.    fears  of  the  Republican  party  regarding  the  sometime  seceded 
f V   States ;  third,  the  anger  aroused  by  the  use  of  federal  patron- 
j      /   J^JB^  ^'^  further  the  interests  of  the  President. 
;    '''         2.  Impeachment,  however,  was  too  serious  a  matter  for 
Congress  to  enter  upon  lightly.      Art.  II,  sec.  iv,  of  the 
jf   Constitution   provides   for  impeachment  as    follows:   "The 
President,  Vice-President  and  all  civil  officers  of  the  United 
States  shall  be  removed  from  office  on  impeachment  for,  and 
\     conviction  of,  treason,  bribery,  or  other  high  crimes^and  mis- 
^   demeaxxor§."    Obviously  the  President  had  not  committed  and 
would  not  commit  anything  that  could  legally  be  called  trea- 
son or  bribery :  Had  he  done  or  would  he  do  anything  which 
c^uld  be  construed  as  a  high  crime  or  misdemeanor?     The 
answer  largely  depended  upon  the  person's  point  of  view. 
The  extreme  radical  held  that  Johnson's  whole  career  as 
President  could  be  considered  as  an  attempt  treasonably  to 
reinstate  .-the.  .Souther A  States. in  a  position  of^poaEein'-   The 
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more  moderate  Republicans  could  not  be  made  to  acquiesce 
in  this  view,  and  it  soon  became  evident  that  Johnson, would 
never  be  brought  to  trial  on  impeachment,  unless  he  could 
be  made  to  violate  some  clearly  defined  law.  The  radical 
lement,  however,  did  not  easily  accept  this  situation.  By 
■every  means  possible  they  tried  to  force  the  moderates  into 
line.  The  whole  past  career  of  the  President  was  critically 
studied,  and  every  act  which  could  by  any  possible  means  be 
construed  as  a  breach  of  presidential  duty  was  put  in  the 
list  of  offences  for  which  he  should  be  tried.  But  all  to  no 
purpose.  Something  more  tangible  must  be  produced,  or  the 
trial  would  never  occur. 

3.  Notwithstanding  the  evident  indisposition  on  the  part 
of  many  to  proceed  to  extreme  measures,  the  radicals  de-  ^ 
termined  to  force  matters  to  an  issue,  if  possible.   .  Under 
Mr.  James  M.  Ashley  of  Ohio  as  leader,  the  attack-^WM 
bsgiuL^hortly  after  the  opening  of  the  second  session  of  the  ^ 
Thirty-ninth  Congress.     On^ December  17,  1866,  Mr.  Ashley 
moved  to  suspend  the  rules  so  as  to  permit  him  to  report  a 
resolution  from  the  Committee  on  Territories.     His  motion 
was  not  agreed  to,  and  the  first  step  towards  impeachment 
was  therefore  a  failure.     The  motion  is  of  interest,  however, 
as  evidencing  the  deliberate  intention  of  the  radicals  to  dis- 
cover  some  act   which   would   justify   impeachment.  'TTRe  1 
resolution  provided  for  a  select  committee  who  were  to  in-    ! 
quire   "whether  any  acts   have   been  done  by  any  officer    | 
of  the  Government  of  the  United  States  which  in  contempla-     \ 
tion  of  the  Constitution  are  high  crimes  or  misdemeanors, 
and  whether  said  acts  were  designed  or  calculated  to  over-     | 
throw,  subvert  or  corrupt  the  Government  of  the  United 
States,  or  any  department  thereof."  '\ 

Again  on  January  7  resolutions  looking  to  impeachment  ** 
were  oflfered  by  Mr.  Ashley  and  two  other  persons.  Mr.  ' 
Ashley's  resolution  was  adopted,  while  the  others  were  re- 
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feired  to  the  Committee  orj  Reconstruction  and  the  Com- 
mittee on  the  Judiciary.  •  The  resolutions  which  were  referred 
I  gave  as" a  reason  for  impeachment,  "the purpose  of  securing 
i  the  fruits  of  the  victories  gained  on  the  part  of  the  republic 
I  during  the  late  war,  waged  by  rebels  and  traitors  against  the 
i  life  of  the  nation" — a  decidedly  strong  statement  to  make, 
Ujn'vlew  of  the  predominance  of  the  Republican  party  at  the 
time,  and  its  ability  to  render  nugatory  any  attempt  of  the 
President  to  take  away  from  the  republic  **  the  fruits  of  the 
victories   gained."     Exaggerated    expressions   of   this   sort 
show  how  far  the  contest  had  degenerated  from  a  conflict  of 
opinions  as  to  the  constitutional   position  of   the  revolted 
States,  into,  a  persoaal  warfare.  'Another  significant  reason 
for   impeachment   g[iven  in   thtse   resolutions   was,  that   it 
•    was^  necessary  in  order  to    give  "  efTect  to  the  will-jai.  the. 
♦people  as  expressed  at  the  polls  during  the  recent  elections 
,  by  a  majority  numbering  in  the  aggregate  more  than  four 
'•  hundred  thousand  votes."     It  has  already  been  shown  how 
^-<iisastrously  the  campaign  resulted  for  Johnson,  and  how  it 
furnished   popular   sanction  for   the   radical   reconstruction 
legislation  which  was  passed   over  the  presidential  vetoes. 
But,  to  assume  that  a  popular  expression  of  disapproval  of 
the  President's  political  program  made  impeachment  a  moral 
necessity,  was  to  assume  a  novel  position.     It  was  also  de- 
clared   in   these   resolutions  that   the  President  was  to  be 
impeached  for  the  high  crimes  and  misdemeanors  "  of_which 
he  is  manifestly  and  notoriously  guilty,  and  which  render  it 
unsafe  longer  to  permit  him  to  exercise  the  powers  he  has 
unlawfully  assumed." 

These  expressions  seeming  to  be  too  indefinite,  the  specific 
charges  submitted  by  Mr.  Ashley  met  with  more  favor,  anj^ 
were  accordingly  adopted.     These  charges  centered  abouh 
an  alleged  "  usurpation  of  power  and  violation  of  law"  whichf 
was  to  be  found  in  corrupt  uses  of  the  appointing,  pardoning 
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and  veto  powers,  improper  disposition  of  public  offices  and 
corrupt  interference  in  elections.  These  were  clinched  again 
kLthe  general  charge  that  the  President  had  "committed 
acts  which,  in  contemplation  of  the  Constitution,  are  high 
prrimes  and  misdemeanors,'* — a  charge  obviously  introduced 
Ao  include  any  points  which  might  in  the  future  be  made 
against  him. 

4.  As  the  event  proved,  the  attempt  to  bring  matters  to  a 
successful  issue  in  the  39th  Congress  was  a'failure.     The 
Committee  on  the  Judiciary  went  to  work  vigorously,  calling 
^jEDAQjLwitnesses  and  collecting  as  much  material  as  possible ; 
J  but  on  the  28th  of  February  it  reported,  with  only  one  dis- 
senting voice,  that  in  spite  of  all  its  efforts  not  enough  testi- 
mony had  been  gathered  to  warrant  any  report  beyond  a 
l^ttjgQjyinendation  that  the  investigation  be  continued.     The 
ninth  member  of  the  committee,  Mr.  Rogers  of  New  Jersey, 
reported   emphatically  that  a   careful   examination   of  the 
subject  had  convinced  him  that  "there  is  not  a  particle  of 
f  evidence  to  sustain  any  of  the  charges,"  and  that  "  the  case 

IS  wholly  without  a  particle  of  evidence  upon  which  an  im- 
peachment could  be  founded."  He  further  declared  that 
but  little  of  the  testimony  taken  would  be  admitted  in  the 
courts,  and  that  the  whole  matter  should  be  dropped,  as  it 
would  certainly  end  "  in  a  complete  vindication  of  the  Presi- 
t  dent."     Logically,  the  standpoint  of  Mr.  Rogers  was  a  cor- 

^  rect  one.     From  a  strictly  legal  view  of  the  case,  there  was 

very  serious  doubt  as  to  the  advisability  of  attempting  im- 
peachment;   but  the  opponents  of   the    President  counted 
upon  their   large  majority  to  force  the  matter,  and  the  line 
I  of  action  recommended  by  the  majority  of  the  committee 

^^  was. adopted. 

As  has  been  seen,  the  40th  Congress  assembled  immedi- 
ately upon  the  adjournment  of  the  39th;  and  on  March 
7,  1 867,  the   new  Judiciary  Committee   was   authorized  to 
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proceed  with  the  investigation,  and  to  continue  it  during  any 
recess  the  House  might  take.  By  another  resolution  agreed 
to  March  29,  the  committee  was  requested  to  report  im- 
mediately upon  the  reassembling  of  Congress,  which  was 
to  be  in  the  following  July,  if  political  conditions  seemed 
to  require  it.' 


f    The  committee  accordingly  continued  its  investigations, 
I  but,  though  the  radicals  felt  sure  that  it  was  composed  of 
I  men  who  would  favor  impeachment,  it  at  first  reported  by  a 
f  majority  of  five  'to  four  against  impeachment     A   recom- 
5  mitment  resulted   in  the  conversion  of  one  member  of  the 
i  committee*   to  impeachment  views;  and  on  November  25 
(   Mr.  Boutwell,  of  Massachusetts,  reported   from   the   com- 
mittee a  resolution  impeaching  the  President  for  high  crimes 
iind  misdemeanors. 

'"^5"  The  debate  on  this  resolution  was  entered  upon  in  De- 
cember, 1867,  and  was  marked  by  the  eflfort  on  the  part  of 
the  radicals  to  support  a  most  indefinite  and  general  charge. 
In  spite  of  the  thoroughness  of  the  investigation  of  the  Judi- 
ciary Committee,  in  which  neither  time  nor  expense  had 
been  spared,  the  attitude  of  the  moderates  was  justified. 
Nothing  had  been  unearthed  which  from  the  legal  standpoint 
could  be  considered  a  high  crime  or  misdemeanor.  Failing 
in  this,  Mr.  Boutwell  assumed  the  ground  that  the  evidence 
showed  that  President  Johnson  had  been  deliberately  using 
his  office  to  bring  back,  so  far  as  possible,  the  Democratic 
party  into  power,  and  that  his  efforts  to  restore  the  insur- 
rectionary States  to  their  former  power  had  been  in  the  in- 
terest of  the  rebellion. 

Although  most  Republicans  at  this  time  could  not  believe 
that  the  inhabitants  of  the  Southern  States  were  sincere  in 

'  McPherson,  190. 

'  Dunning,  in  Papers  of  the  American  Historical  Association^  iv,  473;   Congress 
sional  Globe,  1st  Session,  40th  Congress,  p.  565. 
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their  protestations  of  a  desire  to  lay  aside  all  differences 
and  once  more  become  loyal  citizens,  there  were  many  who 
could  not  agree  to  Mr.  Boutwell's  definition  of  high  crimes 
and  misdemeanors :  and  these  moderate  Republicans,  aided 
by  the  Democratsfoefeated  the  resolution  by  a  vote  of  one 
hundred  and  eight  to  fifty-seven.'  The  attempt  to  impeach 
without  definite  legal  charges  had  failed. 

But  the  President  soon  gave  the  House  the  very  oppor- 
tunity it  desired.  While  the  direct- attack  upon  the  President 
was  being  carried  on  by  means  of  the  effort  to  impeach  him, 
STjhdirect  atteck.W^s  gljBide  by  the  legislative  limitation  of 
his  DQwersT  One  of  the  cries  of  alarmlstis  Kad"  been  that 
lere'^s  danger  that  the  President  might  in  some  way  take 
advantage  of  his  constitutionaF  position  as  commander-in- 
chief  of  the  army  and  navy,  so  as  to  injure  the  government 
and  advance  his  own  interests.  Some  went  even  farther 
and  declared  that  he  designed  with  the  aid  of  the  army  to 
overthrow  the  government,  and  place  the  United  States  in 
the  power  of  the  rebels.  Sucb  charges,  viewed  from  the 
standpoint  of  history,  seem  too  absurd  for  consideration,  but 
during  the  reconstruction  period  the  feverish  condition  of 
the  country  made  possible  the  acceptance  of  almost  any 
startling  rumor. 

6.  But  even  those  who  did  not  apprehend  that  Johnsoiv 
would  use  the  army  for  any  improper  purpose,  were  willingj 
to  limit  his  power  and  prestige  by  depriving  him  of  his  mili- 
tary authority ;  and  this  was  accordingly  done  by  a  section 
introduced  into  the  army  appropriatioa^bilL' /This  section 
required  all  orders  to  the  army  to   be  made  through   the . 
General  of  the  Army,  thus  practically  making  his  approval  of , 
them   necessary.     It   also  prevented  the  President  or  the 
Secretary  of  War  from  removing,  suspending  or  relieving- 
from  command  the  General  of  the  Army,  and  even  forbade 

1  McFbenon.  264,  *  Ibid,^  178. 
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his  being  assigned  for  duty  away  from  headquarters,  except 
at  his  own  request.  This  had  the  eifect  of  taking  away  from 
the  President  all  his  constitutional  powers  as  commander-in- 
chief.  As  the  section  was  put  as  a  rider  on  an  appropriation 
bill  and  a  veto  must  cover  the  whole  bill,  Johnson  contented 
himself  with  a  simple  protest  and  returned  the  act  with  his 
signature." 

7.  TTfe  attack  upon  the  civil  powers  of  the  President  was 
made  through  the  Tenure-of-  Office  Act.  *    As  the  violation  of 
this  act  was  the  ground  of  the  most  serious  charge  in  the 
impeachment  trial,  a  somewhat  detailed  study  of  its  pro- 
visions, and  of  the  views  expressed  by  the  President  in  his 
veto  of  it,  is  advisable.     The  bill  provided  that  "  every  per- 
son holding  any  civil  office  to  which  he  has  been  appointed 
by  and  with  the  advice  and  consent  of  the  Senate,"  and  every 
person  so  appointed  in  the  future,  should  be  entitled  to 
hold  such  office  until  a  successor  should  have  been  appointed 
in  like  manner,  that  is  to  say,  with  the  advice  and  consent  of 
thej^nate.   /The  ohly  liberty  olaction  allowed  the  Preside) 
was  during  the  recess  of  the  Senate,  when  he  was  permitted^ 
to  suspend  an  officer  until  the  next  meeting  of  the  Senate, 
j  and  appoint  a  pro  tempore  official.     Within  twenty  days  after 
1  the  meeting  of  the  Senate,  however,  he  was  required  to  give 
1  his  reasons  for  the  suspension.     If  the  Senate  approved  of 
I  the  removal,  a  permanent  appointment  was  to  be  made ;  if 
\  they  refused  to  concur,  the  suspended  officer  was  immedi- 
ately to  resume  his  duties.     Any  violation  of  this  act  by  the 
'  President  was  made  an  impe;ichable  oflfense,  by  the  declara- 
tion   that   **  every   removal,   appointment,   or   employment 
made,  had,  or  exercised,  contrary  to  the  provisions  of  this 
'  act  *  *  *  are  hereby  declared  to  be  high  misdemeanors/^. 

^McPhcraon,  178. 

'Vetoed  March  2,  1867,  and  repassed  by  both  houses  on  the  same  day.    For 
copy  of  the  act,  see  McPherson,  176  £f. 
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The  other  provisions  were  of  minor  importance,  and  do  not 
require  notice  here. 

The  veto  message  of  the  President  was  a  calm,  dignified 
and  judicial  discussion  of  the  constitutionality  of  the  bill,  and 
was  in  every  way  a  creditable  documenfcwsustaining  fuUv  Ae 
high  character  of  his  previous  vetoes.  1  He  calleci  attention 
to  the  fact  that  the  whole  question  of  the  authority  of  the 
President  in  cases  of  removal  from  office  had  been  discussed 
thoroughly  in  Congress  as  early  as  1789,  and  decided  in 
iavor  of  the  President.  He  quoted  Madison's  argument  to 
prove  that  all  executive  power,  except  what  is  specifically 
excepted,  is  vested  in  the  President,  and  that  as  no  exception 
was  made  as  to  the  power  of  removal,  it  must  be  vested  in  \ 
him.  He  also  cited  many  possible  cases,  in  which  it  would  ) 
be  absolutely  necessary  for  the  President  to  possess  the  \ 
power  of  removal.'     A  decision  of  the  Supreme  -Court  was 


< 


referred  to,"*  in  which  it  was  observed  that  both  the  legislative  ? 
and  the  executive  department  had  assumed  in  practice  that  ! 
the  power  of  removal  was  vested  in  the  President  alone. 
When,  for  instance,  the  Departments  of  State,  War  and  the 
Treasury  were  created  in  1789,  proykion  was  made  for  a 
subordinate  who  should  take  charge  of  the  office  "when 
the  bead  of.  the  Department  should  be  removed  by  the  Presi- 
dent of  the  United  States'*  Story,  Kent  and  Webster  were 
all  quoted  as  affirming  the  same  legislative  construction  of 
the  Constitution.  The  great  practical  value  of  the  power 
•during  the  Civil  War  was  noticed,  and  its  present  and  future 
necessity  strongly  urged ;  and  the  message  closed  with  an 
earnest  appeal  to  Congress  not  to  violate  the  original  spirit 
of  the  Constitution^  -    " 

8.  The  passage  of  the  bill  over  the  veto  placed  Johnson 

'  His  argument  here,  however,  is  weak,  as  the  power  of  suspension  would  easily 
have  covered  all  such  cases. 

^  Ex  parti  Hennen,  January,  1839,  13  Peters,  139. 
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in  a  situation  in  which  a  collision  was  almost  sure  to  come^ 
"TUTThe  chief  executive  of  the  country  he  was  charged  with 
the  duty  of  carrying  out  the  provisions  of  the  reconstruc- 
tion acts,  notwithstanding  his  strong  personal  repugnance 
to  them.  Under  the  advice  of  Attorney-General  Stanbery 
,  he  had  construed  the  acts  literally,  and  he  had  thus  frus- 
trated in  part  the  object  of  the  legislation.  But  the  co- 
operation of  the  army  was  necessary,  and  unfortunately  for 
President  Johnson,  the  Secretary  of  War,  Mr.  Stanton,, 
strongly  opposed  his  views,  and  conducted  himself  as  far  as 
possible  in  accordance  with  the  wishes  of  the  congressional 
majority.  The  continued  friction  between  the  President  and 
the  Secretary  of  War  seemed  to  President  Johnson  to  neces- 
sitate Stanton's  retirement,  but  repeated  hints  to  that  effect 
were  not  recognized  by  the  latter.  Finally,  on  August  S> 
1867,  the  President  informed  him  that '' public  considerations 
of  a  high  character  constrained'*  him  to  say  that  his  resigna- 
tion would  be  accepted.  The  Secretary's  prompt  reply  was 
that  ''public  considerations  of  a  high  character"  constrained 
'  him  not  to  resign  until  the  next  session  of  Congress.  A 
*week  later,  August  12,  the  President  formally  suspended 
him  and  appointed  General  Grant  Secretary  ad  interim^ 
Sta|»ton  then  submitted  **  under  protest  to  superior  force." 

UVhen  Ccvigress  met  in  December  the  President  reported 
his  suspension  of  Stanton,  and  after  long  discussion  the  Sen- 
ate, on  January  13,  1868,  refused  to  concur."  When  in- 
formed of  this  action  of  the  Senate,  General  Grant,  imme- 
diately turned  over_  the  Secretary's  oflfiQe  to  Staoton,  thus 
definitely  committing  himself  to  the  congressional  interpreta- 
tion of  the  law.  Grant's  action  was  a  sore  disappointment 
to  the  President.  Johnson  had  refused  to  accept  the  Tenure- 
of-Office  Act  as  constitutional,  and  had  purposed  to  make 
this  a-tfist_case.     In  the  correspondence  which  passed  be- 

'  Mcpherson,  261 .  '  Ibid^  262. 
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tweenhim  and  General  Grant  after  the  tatter's  acquiescence 
in  the  action  of  the  Senate,  Johnson  claimed  that  it  was 
y  understood  that  Grant  was  either  to  refuse  to  give  up  the 
I  office  to  Stanton,  or,  if  he  should  be  unwilling  to  take  so 
prominent  a  part  in  the  contest,  to  resign  and  permit  the 
office  to  be  filled  with  some  one  whose  views  agreed  with  the 
President's,  so  that  Stanton,  if  he  sought  to  regain  the  office, 
\  might  be  compelled  to  resort  to  the  courts.  In  this  way  the 
t  constitutionality  of  the  act  could  be  tested.  Johnson's  state- 
J  ments  as  to  the  understanding  with  Grant  were  substantially 
\  endorsed  by  the  Cabinet,  on  the  strength  of  a  conversation 
'  between  Johnson  and  Grant  at  a  cabinet  meeting.  Grant, 
however,  firmly  denied  that  there  was  any  such  agreement 
'  or  understanding.' 

^"-A  lew  ^ays  after  Stanton  had  resumed  his  duties  as  Secre- 
tary of  War,  the  President  sought  to  put  in  operation  a  plan 
for  rendering  his  possession  of  the  office  ineffective.     On 
lanuary*  19,  he  ordered  General   Grant,   in  charge  of   the 
iarmy,  to  disregard  all  of  Stanton's  orders  unless  he  knew 
idirectly  from  the  President  that  they  were  the  latter's  orders.* 
TTKe  order  was  repeated  in  writing  at  Grant's  request  on  Jan- 
uary 29.     On  the  following  day,  Grant  refused  to  carry  it  out, 
declaring  that  an  order  from  Secretary  Stanton  would  be  con- 
sidered satisfactory  evidence  that  it  was  authorized  by  the  Ex- 
ecutiv^.31    '^is  correspondence  between  Johnson  and  Grant 
I  was  subsequently  called  for  by  Congress,  and  an  attempt  was 
^  made  to  frame  articles  of  impeachment  on  the  ground  that 
the  President  was  instructing  Grant  to  disobey  the  orders 
of  his  supeirior.     Careful  examination  of  the  legal  bearings 
»   of  th^  question  convinced  a  majority  of  the  Reconstruction 
Committee  that  nothing  would  be  gained  by  inserting  charges 

^  The  text  of  the  correspondence  between  Grant  and  Johnson  may  be  found  in 
McPherson,  History  of  the  Reconstruetion^  p.  282  ff. 

'  McPherson,  p.  283.  *  Ibid,^  p.  284. 
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based  on  this  correspondence.  The  President  had  shrewdly 
worded  his  communication  so  as  not  to  violate  any  legal 
technicalities.' 

^  Having  failed  in  his  first  two  attacks  upon  Stanton,  John- 
son finally  resorted  to  a  still  stronger  measure.  Completely 
^agnoring  the  Tenure-of-Office  Act,  he  addressed  a  letter  to 
:  Stanton,  February  21,  removing  him  from  office,  and  direct- 
\  ing  him  to  transfer  all  the  property  of  the  War  Department  to 
Adjutant  General  Lorenzo  Thomas.  Thomas,  having  re- 
ceived his  appointment  as  secretary  ad  interim^  proceeded 
to  the  office  and  formally  demanded  possession.  Stanton 
avoided  giving  a  direct  answer  to  the  demand,  and  on 
the  following  morning  Gen.  Thomas  was  arrested  for 
violation  of  the  Tenure-of-Office  Act.  After  bail  had  been 
procured  he  renewed  his  demand,  but  Stanton  ignored  his 
appointment.  Several  plans  were  devised  by  the  President 
and  Thomas'  lawyers  to  make  the  contest  center  around 
Thomas,  but  the  congressional  managers  decided  to  drop 
the  matter,  and  concentrate  their  energies  upon  a  presi- 
dential impeachment.' 

/  TRe  last  step  of  the  President  opened  the  way  for  im- 
tnediate  action.  Violation  of  the  Tcnure-of-Office  Act  was 
explicitly  declared  an  impeachable  offense,  and  as  to  the  fla- 
rancy  of  its  violation  by  the  order  of  February  2 1  there  could 
e  no  question.  Many  of  the  wavering  Republicans  now  had 
their  doubts  of  the  expediency  of  impeachment  cleared  away, 
^nd  on  February  24  the  resolution  formally  impeaching  the 
jPresident^of  "  high  crimes  and  misdemeanors  in  office  "  was 
/pass«<r.3 
i    f'9.  On  March  2,  the  first   nine  articles  of   impeachment 

/  ^  McPhenon,  265.    The  fact  also  that  Grant  had  refiised  to  be  goYemed  by 
/ohnson'i  instrnctioiis  made  the  attempt  itill  lesB  serions. 

'  See  Dmioiog,  Papers  American  Historical  AssociatioHf  1890,  p.  481. 

'  McPhenon,  266.    The  Yote  was  128  to  47,  divided  stricdj  on  party  lines. 
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were  adopted ;  two  additional  articles  were  added  on  the  3d ; 

and  on  the  4th  they  were  presented  to  the   Senate.     On 

Jlffarch.30,  the  trial  began.  The  articles  charged  the  Presi- 
t  dent  with  high  crimes  and  misdemeanors  in  respect  of  the 
I  order  for  the  removal  of  Stanton,  the  appointment  of  Thomas 

as  Secretary  of  War  ad  interim^  the  attempt  to  hhidej:„Stan- 

ton  in  the  exercise  of  bis  lawful  duties^  the  .wilful  violation  of 

...  ■ '  •  •    •  ~  . ..  — 

the  Tenure-of-Oiiice  Act,  the  attempt  to  seize  the  properties 
of  the  War  Department,  the  attempt  unlawfully  to  disburse 
moneys  through  the  appotntment  ol  Thomas,  an  attempt  to 
make  General  Emory  violate  the  Tenure-of-Office  Act,  the 
attempt  to  injure  the  good  reputation  of  the  legislative  de- 
partment by  speeches  delivered  at  various  specified  places, 
and  his  determined  opposition  to  the  reconstruction  policy 
as  outlined  in  the  various  acts  of  Congress.' 
— ^^ese  articles  were  very  sweeping,  and  were  designed  as 
/  a  sort  of  drag-net  to  include  all  of  the  complaints  which  could 
/  possibly  be  brought  against  the  President.  Yet  the  House  of 
}  Representatives,  previous  to  the  attempted  removal  of  Secre- 
I  tary  Stanton,  after  the  most  searching  examination  into  the 
\  President's  record,  had  failed  to  find  sufficient  ground  on 
\  which  to  base  an  impeachment.  Thrrrfnrr  tbr^mrTyThnrcn 
ffiat  deserved  really  serious  attention  were  those  growing  out 
of  th?\'lulaiioiA  o(1±e'Tenure-ff-(JHice7(ct.  In  the  President's 
reply  to  the  charges  he  explains  his  attitude  on  this  matter. 
In  his  opinion  the  Tenure-of-Office  Act  was  unconstitutional. 
The  very  fact  that  he  as  Executive  was  legally  held  respon- 
sible for  the  acts  of  the  Secretary  of  War  made  it  necessary 
'  for  him  to  exercise  the  power  of  removal  or  of  indefinite  sus- 
1  pension.  He  had  at  first  complied  with  the  letter  of  the  act 
in  order  to  avoid  a  further  struggle  with  Congress ;  but,  hav- 
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'For  the  full  text  of  the  eleven  articles,  see  McPherson,  266  £f.  For  a  critical 
cUscussion  of  the  legal  points  involved  in  the  trial,  see  Dunning,  in  Papers  Amtri- 
can  Historical  Association,  iv,  483  E 
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ing  been  frustrated  by  Congress  in  his  design,  the  only  alter- 
native that  remained  to  him,  in  view  of  his  strained  relations 
with  the  Secretary  of  War,  was  the  latter's  unconditional  re- 
moval. 

lo.  The  President's  case,  as  to  the  constitutionality  of  his 
action  and  the  unconstitutionality  of  the  Tenure-of-Office 
Act,  was  strong,  and  was  presented  with  great  ability  by  the 
Presidents  counsel.  But,  from  the  very  beginning,  it  was 
obvious  that  the  case  would  be  determined  mainly  on 
political  lines. 

If  the  Republican  party  could  hold  all  the  Republican 
Senators  to  the  decision  of  the  majority,  a  verdict  of  guilty 
was  assured.  Consequently,  the  strongest  efforts  were  made 
to  bring  all  into  line.  But  some  proved  recalcitrant.  The 
prospect  that  the  President  of  the  tJnited  States  was  to  be 
forced  out  of  his  office  as  a  punishment  for  his  opposition  to 
the  Legislative  Department  was  not  edifying.  Hitherto  the 
presidential  ofKce  had  possessed  great  dignity.  To  be  sure» 
Johnson's  conduct  had  gone  far  towards  the  destruction  of 
that  dignity,  but  a  conviction  on  impeachment  charges  would 
drag  down  the  office  immeasurably.  S^*"^  ^^  thr  Srnatnrr 
a|«^9  rpalized  that  the  tendency  of  Congress  during  the  whole 
struggle  had  been  towards  an  encroachment  upon  the  exec- 
utive powers,  and  Aflt  there  was  serious  danger  that  the  bal- 
ance of  the  governmental  system  might  be  destroyed.  While^ 
fVii>rAfr.rA^  f^^y  ^troHgly  disapproved  of  Johnson's  conduct, 
they  felt  unwilling  to  expose  the  government  to  the  shock 
which  would  accompany  his  removal  from  the  presidential 
chair...  The  trial  proceeded  slowly  and  the  case  was  ably 
contested  by  counsel  on  both  sides;  but  the  prosecution 
was  practically  brought  to  a  close  on  May  i6,  by  the  vote 
which  was  taken  on  the  eleventh  article  of  impeachment. 
This  article  was  chosen  for  the  first  test  of  strength,  because 
it  embodied  those  charges  which  had  caused  the  most  feel- 
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ing,  and  which  were  best  calculated  to  cause  Senators  to 
cast  aside  judicial  restraints  and  vote  according  to  their  pre- 
judices. But,  seven  Republicans  refused  to  line  themselves 
with  the  radical  majority.  They  and  the  twelve  Democratic 
Senators  voted  for  acquittal.  Thirty-five  Republicans  voted 
'•*  guilty,"  but  this  lacked  one  of  the  needfultwo-thirds  piajor- 
ity.  Ten  days  later  another  vote  was  taken  on  the  second 
and  third  articles,  with  the  same  result.  The  fight  was  then 
given  up,  and  the  court  of  impeachment  was  declared  ad- 
journed. 

II.  It  was  a  fortunate  thing  for  the  country  that  the 
attempt  failed.  The  convulsions  of  the  Civil  War  had  un- 
settled most  seriously  our  conceptions  of  the  relations  of  the 
three  co-ordinate  departments  of  the  government.  Lincoln 
had  not  hesitated  to  assume  powers  totally  outside  the  ordi- 
nary functions  of  the  Executive.  The  country  had  sustained 
him  in  this ;  but,  with  the  return  of  peace,  and  with  Johnson 
in  the  presidential  chair,  Congress  had  determined '.W  resume 
its  powers.  Again  the  country  responded  ;  but  the  violence 
of  the  reaction  caused  the  pendulum  to  swing  too  far  in  the 
opposite  direction;  and  our  institutions  were  placed  in 
greater  danger  than  they  were  in  before.  But,  just  as  the 
Civil  War  had  settled  the  question  as  to  the  indissolubility  of 
the  Union,  so  no  less  emphatically  did  the  failure  of  the 
impeachment  trial  confirm  the  equality  of  the  three  depart- 
ments of  our  government^ 
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INTRODUCTION 


Although  popular  education,  since  the  earliest  days  of 
New  England  history,  has  been  fondly  cherished  as  one  of 
the  chief  characteristics  and  safe-guards  of  our  American 
polity,  and  although  public  schools  early  became  quite  gen- 
erally diffused,  especially  throughout  the  North,  yet  at  the 
opening  of  the  present  century  it  could  scarcely  be  said  that 
any  of  the  States  had  what  could  be  dignified  by  the  term  a 
"  public  school  system."  Almost  everywhere  throughout 
the  country  the  establishment  and  continued  maintenance  of 
free  public  schools  depended  chiefly  upon  local  initiative 
and  local  public  sentiment,  while  so  far  from  there  being  any 
effective  control  and  supervision  of  the  schools,  this  factor 
was  almost  entirely  wanting  in  every  State,  What  little 
control  and  supervision  existed  was  local,  and  took  in  no 
larger  area  than  the  township  or  county,  and  with  the  general 
establishment  of  the  so-called  "  district  system  "  was  ushered 
in  an  era  of  the  most  extreme  decentralization  conceivable, 
during  which  a  multitude  of  petty  local  boards  and  "  direct- 
ors" ruled  supreme  in  their  infinitesimal  districts.  Each 
district  was  a  law  unto  itself;  of  uniformity  and  system 
there  was  none. 

This  extreme  decentralization  in  educational  administra- 
tion  lasted  till  quite  late  in  the  present  century,  but  grad- 
ually as  population  advanced  and  wealth  accumulated  the 
primitive  conditions  gave  way  to  modern  complexities,  and   n 
as  a  result  the  early  decentralization  has  also  been  obliged    « 
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to  give  way  at  many  points.  During  the  first  half  of  the 
present  century  (roughly  speaking)  township  and  county 
supervision  over  the  expenditure  of  school  moneys,  the  levy- 
ing of  local  school  taxes,  the  erection  and  repair  of  school 
houses,  the  fixing  of  school  terms  and  salaries^  and  other 
matters  of  a  purely  business  character,  was  constantly  be- 
coming more  and  more  thorough.  During  the  latter  half  of 
this  century  this  control  has  been  gradually  extended  to  an 
oversight  of  educational  methods  and  courses  of  study,  the 
qualifications  and  selection  of  teachers,  grading,  classifica- 
tion, discipline  and  sanitation.  And,  furthermore,  during 
the  latter  period,  township  and  county  supervision  has  been 
quite  generally  supplemented  by  more  or  less  thorough 
State  control  over  many  branches  of  school  administration. 
First  of  all  there  were  developed  in  most  of  the  States 
special  school  funds  and  a  general  system  of  taxation  for 
the  encouragement  and  partial  support  of  public  schools. 
Parallel  with  and  closely  connected  with  this  movement  was 
the  differentiation  and  development  of  separate  State  educa- 
tional departments,  and  this  movement  has  in  many  States 
been  attended  with  the  downfall  of  the  "  district  system  "  and 
the  establishment  of  a  quite  thorough  central  control  over 
such  branches  of  educational  administration  as  text- book 
supplies,  courses  of  study,  the  examination  and  qualifica- 
tions of  teachers,  compulsory  attendance  and  truancy. 

The  first  State  to  develop  a  permanent  educational  de- 
partment was  New  York.  In  18 12  this  State  created  the 
office  of  *'  Superintendent  of  Common  Schools."  A  little 
later  there  was  a  retrograde  movement  in  this  State.  In 
1 82 1  the  above  office  was  abolished,  and  until  1854  the  Sec- 
retary of  State  was  made  ex-officio  State  superintendent  of 
schools.  In  1 84 1,  however,  the  office  of  deputy  superin- 
tendent was  created,  and  the  duties  of  the  Secretary 
were  largely  turned  over  to   him.     In    1854  the  office  of 
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superintendent  was  revived.  In  the  meantime,  eighteen 
other  States  had  established  similar  offices,  among  the 
earliest  of  which  were  Vermont,  Pennsylvania,  Michigan, 
Massachusetts,  Kentucky,  Ohio,  Missouri  and  Connecticut. 
For  a  time  most  of  the  States  merged  the  office  of  superin- 
tendent of  public  instruction  with  some  other  office  already 
established,  and  the  former  office  was  regarded  as  merely 
nominal.  For  example,  Missouri,  Ohio,  Pennsylvania,  Ver- 
mont and  Louisiana,  like  New  York,  merged  the  office  in 
that  of  the  Secretary  of  State ;  Colorado,  in  that  of  the  State 
Treasurer;  Oregon,  in  that  of  the  Governor.  Of  course 
there  was  no  logical  or  organic  connection  between  the 
offices  thus  merged,  and  whatever  development  there  was  in 
the  public  school  system  under  this  regime  was  in  spite  of 
the  fusion ;  yet  owing  largely  to  political  reasons,  it  proved 
very  difficult  to  get  the  two  offices  permanently  separated. 
But  after  a  long  and  rather  tedious  development,  there  exists 
to-day  a  separate  educational  department  in  the  administra-^ 
tive  system  of  every  State  and  Territory,  excegt^^AlaskaJ 
headed  in  each  case,  except  in  Delaware,  by  a  separate  chief 
administrative  officer.*  In  every  State  public  education  is 
looked  upon  as  primarily  a  State  affair  subject  to  State  regu- 
lation. 

Furthermore,  this  changed  condition  of  educational  ad- 
ministration has  already  found  clear  and  emphatic  expres- 
sion in  the  organic  and  statute  law,  and  in  the  judicial 
decisions  of  nearly  every  State  and  Territory.  The  consti- 
tutions of  all  the  States,  except  Delaware  and  New  Hamp- 
shire, make  it  compulsory  on  the  part  of  the  legislature  to 
provide  a  system  of  public  schools,  free  to  all  children  of 

'  In  Oklahoma  the  superintendent  of  public  instruction  also  acts  as  territorial 
auditor.  In  Maryland  the  principal  of  the  State  normal  school  is  ex-officio 
superintendent  of  public  instruction.  The  schools  of  Alaska  are  supervised  by  a 
resident  general  agent  of  the  Bureau  of  Education. 
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school  age  in  the  State.  Most  of  the  States  have  gone 
further,  and  provided  in  their  organic  law  for  State  school 
funds  the  principal  of  which  is  not  to  be  diminished,  and  the 
interest  on  which  is  pledged  for  the  support  of  schools  and 
forbidden  to  be  used  for  any  other  purpose.  Many  of  the 
State  constitutions  also  make  quite  specific  provision  for 
central  supervision  by  a  State  board  or  superintendent,  or 
both."  The  underlying  doctrine  of  these  constitutional  pro- 
visions for  education  is  that  *'  knowledge  and  learning,  as 
well  as  virtue,  generally  diffused  throughout  the  community, 
are  essential  to  the  preservation  of  a  free  government  and  of 
the  rights  and  liberties  of  the  people."  This  principle,  so 
early  enunciated  in  the  Massachusetts  constitution,  is  found 
to-day,  expressed  in  but  slightly  modified  form,  in  at  least 
fifteen  of  the  State  constitutions,  and,  as  said  above,  is  really 
the  basis  of  all  these  provisions.'  Several  other  lines  of 
State  control  are  laid  down  in  the  constitutional  law  of  some 
of  the  States,  as  for  example  a  minimum  school  year,  the 
prohibition  of  sectarian  instruction,  the  prohibition  of  grants 
of  public  money  to  sectarian  schools,  and  compulsory  edu- 
cation. 

It  would  seem,  therefore,  that  State  control  is  quite  clearly 
asserted  in  the  organic  law  of  the  States.  We  find  also  that 
the  courts  fully  sustain  the  principle.  The  following  extract 
from  the  opinion  delivered  in  the  case  of  State  v.  Haworth^ 
will  serve  as  a  typical  expression  of  the  opinion  of  the  courts 

*  Const.  AL,  art.  xiii,  sec.  7;  CVi/.,  ix,  2;  CoL,  ix,  i;  Fia,^  xii,  2-3;  C7a.,  viii, 
I;  //., ix,  2;  /»</.,  viii,  8 :  /a.,  ix,  ist,  i~io;  Adtf».,  vi,  i  and  9;  Za.,  art.  225; 
Mich.t  xiii,  i  and  9;  Miss.,  viii,  2-4;  Mo,,  xi,  4;  Mont^xi,  ii;  Nev.y  xi,  i  and  7; 
A^.  6'.,  ix,  8-12;  O.,  viii,  i;  6'.  C,  x,  i:  7>jr.,  vii,  8;  Va,,ym,  1-2;  IV,  Fa., 
xii,  2;    ffw..  X,  I;    W^'.,  vii,  14. 

*  Const.  Ark.f  art  xiv,  sec.  i;  Cat.,  ix,  i;  //.,  ix,  i;  Ind.,  viii,  i;  Me^  viii; 
Mass.,  chap,  v,  sec.  2;  Minn.y  viii,  i;  Mo.^  xi,  i;  iV.  H.,  art.  83;  N,  C,  ix,  i; 
N.D.,  viii,  I;  Rh.L,  xii,  I;  S.  Z?.,  viii,  i;    Tenn.,  xi,  12;    Tex.,  vii,  i. 

*  122  Ind.,  p.  462. 
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regarding  the  present  legal  status  of  the  schools  in  the  dif- 
ferent States :  **  Essentially  and  intrinsically  the  schools  in 
which  are  educated  and  trained  the  children  who  are  to  be- 
come the  rulers  of  the  commonwealth  are  matters  of  State 
and  not  of  local  jurisdiction.  In  such  matters  the  State  is 
a  unit.  .  .  .  The  authority  over  schools  and  school  affairs  is 
not  necessarily  a  distributive  one  to  be  exercised  by  local' 
instrumentalities ;  but  on  the  contrary  it  is  a  central  power 
residing  in  the  Legislature  of  the  State.  It  is  for  the  law- 
making power  to  determine  whether  the  authority  shall  be 
exercised  by  a  State  board  of  education,  or  distributed  to 
county,  township,  or  city  organizations  throughout  the  State." 
In  the  Pennsylvania  case  of  Ford  vs.  Kendall  Borough  School 
District  the  court  went  still  further  in  its  assertion  of  the 
power  of  legislature  to  centralize  educational  administration. 
The  following  brief  extract  from  the  opinion  in  this  case  will 
enable  the  reader  to  understand  the  doctrine  of  the  court  on 
this  point :  "  We  may  assert  positively  and  without  hesita- 
tion that  school  districts  are  but  agents  of  the  commonwealth 
and  are  made  quasi-corporations  for  the  sole  purpose  of  the 
administration  of  the  commonwealth's  system  of  public  edu- 
cation." ' 

*  121  Pa.  St.,  547. 


CHAPTER  II 

I 

THE  RELATION  OF  STATE  AID  TO  STATE  CONTROL  OF 

EDUCATION 

American  interest  in  popular  education  eariy  took  the 
tangible  form  of  munificent  State  aid.  As  early  as  1786 
New  York  set  apart  two  lots  in  each  township  of  the  unoc- 
cupied lands  of  the  State  for  "  gospel  and  school  purposes/* 
and  fifteen  years  later  ordered  that  the  net  proceeds  of  one- 
half  million  acres  of  vacant  and  unappropriated  lands  should 
be  devoted  to  the  school  fund.  In  1795,  when  Connecticut 
sold  the  Western  Re?erve  for  one  million  dollars,  she  turned 
this  sum  into  the  school  fund,  which  had  been  started  as 
early  as  1733  from  the  proceeds  of  the  sales  of  lands  in 
the  northwestern  part  of  the  colony.  Tennessee,  in  1806, 
prompted  by  Congress,  devoted  one  million  acres  of  land 
each  to  colleges  and  academies,  and  one-thirty-sixth  of  the 
remaining  unoccupied  lands  to  common  schools.  Other 
States  soon  followed  suit  by  starting  school  funds  of  various 
descriptions:  Virginia  and  New  Jersey  in  18 10,  South  Car- 
olina in  181 1,  Kentucky  and  New  Hampshire  in  1821,  Maine 
about  the  same  time,  North  Carolina  in  1825,  and  Massachu- 
setts in  1834. 

But  it  is  neither  necessary  nor  profitable  for  present  pur- 
poses to  trace  at  all  in  detail  the  rise  and  development  of 
these  State  school  funds.  Suffice  to  say  that  at  present  the 
principle  of  State  aid  to  common  school  education  is  firmly 
established,  every  State  in  the  Union  adopting  the  principle 
either  by  setting  apart  special  funds  or  by  providing  various 
12  [IS4 
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forms  of  taxation  or  appropriation  for  the  same.  It  may  be 
worth  while,  however,  to  note  some  of  the  almost  endless 
varieties  of  State  aid  for  education  developed  in  the  different 
States.  The  following  are  only  part  of  the  many  species  of 
funds  and  taxation  for  education:  tax  on  banks,  savings 
banks,  trust  companies,  etc. ;  tax  on  dogs  and  other  animals ; 
tax  on  railroads ;  fines  for  intoxication  and  other  offences 
against  the  State ;  licenses  for  auctioneers,  brokers,  circuses, 
liquors,  taverns,  restaurants,  marriages,  etc. ;  •  percentage  of- 
fees  of  justices  of  the  peace,  prothonotaries,  recorders  of 
deeds,  and  other  public  officers ;  poll  taxes ;  proceeds  of  the 
sales  of  public  lands ;  moneys  arising  from  the  lease  of  oyster 
lands ;  proceeds  of  the  sale  of  escheats,  estrays,  unclaimed 
dividends,  etc. ;  proceeds  of  tax  sales ;  dividends  on  State 
Bank ;  riparian  rents  and  sales ;  saline  funds ;  convicts'  hire ; 
mill  tax,  etc.,  etc.  The  proceeds  from  the  various  funds 
and  taxes  are  usually  apportioned  to  the  counties  or  towns 
by  the  State  superintendents  and  paid  out  by  the  State 
treasurer  (sometimes  by  the  State  auditor)  on  warrants 
issued  by  the  apportioning  authority.  Sometimes,  however, 
the  apportionment  is  made  by  the  State  board  of  education, 
the  school  fund  commissioners,  the  State  treasurer  or  the 
State  auditor.  The  usual  basis  of  apportionment  is  the 
number  of  school  children  of  school  age,  but  sometimes  the 
number  of  schools  or  teachers  in  the  local  area. 

But  from  the  standpoint  of  the  present  chapter  it  is  only 
important  for  us  to  note  the  bearing  of  State  aid  upon  State 
control  of  education.  The  one  naturally  and  necessarily  led 
to  the  other.  The  granting  of  aid  on  the  part  of  the  State 
implied  conditions  upon  which  the  aid  should  be  received 
by  the  localities.  These  school  funds  and  systems  of  taxa- 
tion were  not  established  simply  for  the  benefit  of  the  locali- 
ties as  such.  Had  this  been  the  case  the  support  of  schools 
might  have  been  left  wholly  to  the  localities.     But  the  estab- 
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lishment  of  these  funds  is  an  evidence  in  itself  of  a  dawning 
sense  of  the  need  of  a  State  system  of  education  under  State 
supervision  and  control.  These  funds  were  established  for 
the  promotion  of  the  public  good  in  a  wider  sense.  The 
State  had  interests  of  its  own  to  foster,  and  a  policy  of  its  >yy 
own  to  carry  out.  The  establishment  of  State  school  funds, 
then,  became  the  basis  of  a  distinctive  State  policy,  and  inau- 
gurated a  system  of  State  control  and  intervention  in  the 
field  of  education. 

In  the  first  place  these  State  funds  led  to  a  better  system 
of  school  returns,  with  all  that  this  implies.  Prior  to  the 
granting  of  regular  State  aid  to  the  localities,  it  was  all  but 
impossible  to  get  even  the  most  meagre  statistical  returns 
from  the  same,  because  there  was  no  adequate  incentive  for 
compliance  and  no  effective  penalty  for  refusal  and  neglect.* 
Now,  when  the  localities  understand  that  their  share  of  the 
State  appropriation  will  be  withheld  in  case  of  non-com- 
pliance with  the  statistical  demands  of  the  central  depart- 
ment, it  is  needless  to  say  that  even  very  extensive  and  de- 
tailed statistics  are  quite  readily  obtained.  The  very  great 
value  and  importance  of  such  statistics  in  developing  a  real 
system  of  public  education  is  too  apparent  to  require  further 
mention. 

But  this  vast  fund  of  statistical  information  is  not  the  only 
result  of  the  granting  of  State  aid  to  the  schools,  nor  the 
only  form  of  State  control  growing  out  of  the  same.  It  is 
primarily  by  the  power  of  withholding  appropriations  from 
the  localities  that  the  State  exerts  its  strong  arm  of  control 
in  other  directions.  It  is  the  fear  of  losing  their  share  of  the 
State  moneys  that  serves  as  the  most  efTective  method  of  in- 
ducing the  localities  to  maintain  schools  during  the  entire 
period  prescribed  by  law ;  to  provide  instruction  in  all  the 

'  The  earliest  school  reports  and  still  earlier  sources  of  information  abound  with 
evidence  of  the  careless  neglect  and  indifference  of  the  localities  in  this  respect. 
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required  branches  of  study ;  to  employ  only  those  teachers 
who  conform  to  various  requirements  made  by  law  and  by 
the  various  school  administrative  authorities  of  the  State; 
to  comply  with  numerous  and  important  State  regulations  as 
to  school  property;  in  some  cases  to  raise  a  certain  required 
sum  by  local  taxation  ;  in  some  cases  to  enforce  compulsory 
attendance  laws  and  factory  legislation  with  reference  to 
children ;   in  some  cases  to  follow  a  State  course  of  study, 

■ 

and  to  use  text- books  prescribed  by  the  same  authority;  to 
carry  out  various  rules  of  the  State  superintendent  or  State 
board  too  numerous  to  mention. 

It  is  very  evident,  therefore,  that  State  aid  to  education 
has  proven  a  condition  precedent  to  any  and  all  effective 
State  control  over  the  same.  The  one  led  necessarily  but 
almost  insensibly  to  the  other.  Without  detailed  treatment, 
then,  I  point  to  the  establishment  of  State  school  funds  and 
State  systems  of  taxation  for  public  education  as  the  first 
important  step  taken  in  this  country  towards  a  centraliza- 
tion of  school  administration. 


CHAPTER  III 

GENERAL  OUTLINE  OF  PRESENT  STATE  EDUCATIONAL 

ADMINISTRATION 

The  usual  title  given  to  the  chief  educational  officer  of  the 
State  is  "  Superintendent  of  Public  Instruction."  In  some 
States,  as  in  Georgia,  Ohio  and  Rhode  Island,  he  is  called 
"  State  Commissioner  of  Schools ;"  in  some,  as  in  Connecticut 
and  Massachusetts, "  Secretary  of  the  State  Board  of  Educa- 
tion;" in  some,  as  in  Alabama,  Louisiana,  South  Carolina 
and  Vermont,  "  State  Superintendent  of  Education."  A  few 
other  titles  are  in  vogue. 

In  the  majority  of  the  States  this  official  is  elected  by  the 
people,  but  in  quite  a  number  of  cases  he  is  an  appointive 
officer.  He  is  appointed  by  the  governor,  generally  subject 
to  confirmation  by  the  Senate,  in  Maine,  Minnesota,  New 
Hampshire,  New  Jersey,  Pennsylvania,  Tennessee,  Arizona, 
Oklahoma  and  New  Mexico ;  by  the  State  board  of  educa- 
tion in  Connecticut  and  Massachusetts ;  elected  by  the  leg- 
islature in  New  York,  Vermont  and  Virginia.  The  term  of 
office  of  this  official  varies  from  one  to  four  years  in  the 
different  States,  but  the  evident  tendency  is  to  lengthen  the 
term.  At  least  seventeen  States '  now  prescribe  a  four  years' 
term,  and  four  States  *  a  three  year  term.  Several  States, 
which  have  a  shorter  legal  term,  make  a  practice  of  frequent 
reelections. 

» Cal.,  Fla.,  111.,  Ky.,  La.,  Miss.,  Mo.,  Mont.,  Nev.,  N.  C,  Or.,  Pa.,  Va.,  W.  Va., 
Wash.,  Utah,  Wy. 

» Me.,  N.  J.,  N.  Y.,  O. 

i6  [158 
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The  powers  and  duties  of  the  State  superintendent  differ 
somewhat  in  the  various  States.  The  following  are  the  most 
common  functions  assigned  to  him:  to  visit  schools  and 
consult  with  local  officers  and  boards;  to  prepare. registers 
and  various  blank  forms  to  be  used  by  the  school  officers  of 
the  State ;  to  collect  statistics  concerning  pupils,  attendance, 
school  taxes,  etc.,  and  receive  reports  from  county  superin- 
tendents, county  examiners  and  various  local  boards  >  to 
report  to  the  governor  the  condition  of  the  public  schools, 
the  State  normal  schools  and  other  educational  institutions ; 
to  apportion  school  revenues  among  the  different  localities 
and  frequently  act  as  secretary  of  the  board  of  commission- 
ers of  the  school  fund ;  to  grant  and  revoke  State  teachers' 
licenses ;  to  recommend  (and  frequently  to  prescribe)  text- 
books, library  books,  courses  of  study,  and  courses  of  read- 
ing for  teachers;  to  publish  the  school  laws;  to  decide 
appeals  and  points  of  school  law,  and  publish  his  decisions*; 
to  bring  actions  for  recovering  misapplied  moneys,  etc. ;  to 
act  ei'officio  as  trustee  of  normal  schools,  regent  of  the  State 
university,  etc.  It  is  also  worthy  of  notice  here  that  the 
State  superintendent  in  some  cases  exercises  a  rather  im- 
portant appointing  power.  For  example,  in  quite  a  number 
of  States  he  appoints  institute  conductors  and  instructors. 
In  Vermont  and  Alabama,  he  appoints  the  county  superin-  I 
tendents ;  in  New  York  he  appoints  local  boards  for  normal 
schools,  can  veto  the  appointment  of  normal  school  teachers, 
and  can  remove  any  school  commissioner  for  neglect  of 
duty;  in  West  Virginia  he  appoints  trustees  of  normal 
schools,  commissions  and  removes  county  superintendents 
for  cause ;  in  Pennsylvania  he  commissions  county,  borough 
and  city  superintendents,  fills  vacancies  in  the  office  of 
county  superintendent,  and  appoints  trustees  for  normal 
schools  and  examining  committees  for  the  same;  in  Ohio 
and  Kentucky  he  appoints  the  State  board  of  examiners ;  ia 
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Michigan  he  appoints  a  State  board  of  school  visitors ;  in 
Tennessee  he  appoints  agents  in  each  county  to  visit  schools. 
In  some  States  he  can  revoke  teachers'  licenses  for  cause. 

Most  of  the  States  not  only  have  a  State  superintendent 
but  also  a  State  board  of  education.'  These  boards  are 
generally  composed  of  some  of  the  following  State  officials : 
governor,  lieutenant-governor,  secretary  of  State,  State 
auditor,  attorney- general,  comptroller-general,  surveyor-gen- 
eral, State  treasurer,  president  of  the  senate,  speaker  of  the 
assembly,  and  superintendent  of  public  instruction.  Some- 
times in  addition  to  one  or  more  of  the  above  officials,  the 
board  is  composed  of  persons  appointed  by  the  governor, 
as  in  Kansas,  Louisiana,  Maryland,  Massachusetts,  Montana, 
New  Jersey,  South  Carolina,  Tennessee,  and  Washington ; 
appointed  by  the  State  superintendent,  as  in  Nebraska  and 
Texas;  elected  by  the  legislature,  as  in  Connecticut  and 
Rhode  Island ;  or  elected  by  the  people,  as  in  Michigan. 
In  some  States  this  board  is  mostly  or  entirely  a  professional 
body,  embracing  in  addition  to  the  governor  and  State 
superintendent,  such  persons  as  the  presidents  of  the  State 
university,  normal  schools,  and  agricultural  college,  and 
sometimes  a  few  leading  city  superintendents.' 

The  functions  of  the  State  board  differ  quite  widely  in  the 
various  States.  Most  of  these  boards  share  with  the  State 
superintendent  the  exercise  of  part  or  all  of  the  functions 
mentioned  above  as  pertaining  to  the  latter  official.  In 
addition  to  these  functions,  some  of  these  boards,  as  we  shall 
see,  exercise  an  extensive  control  over  text-books,  courses 
of  study,  and  the  examination  and  licensing  of  teachers. 
Some  are  given  the  broad  grant  of  power  to  **  adopt  rules 

>  All  except  Al.,  Ark,  111.,  la.,  Me.,  Minn.,  N.  H.,  N.  D.,  N.  Y.,  O.,  Wis.,  Pa., 
Vt,  S.  D.,  Utah,  Wy.  Several  of  these  States  have  boards  for  supervising  the  Slate 
Normal  Schools. 

«  Eg,<t  CaU,  Ind.,  Kan.,  N.  Mex.,  Ok.,  Utah. 


>. 
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and  regulations  for  the  government  of  the  public  schools  of 
the  State."*  The  State  board  of  Michigan,*  Tennessee,^ 
Maryland/  Florida,5  New  Jersey,^  and  perhaps  a  few  other 
States  "  controls  "  the  State  normal  schools.  Some  of  the 
State  boards  exercise  an  important  appointing  power.  For 
example,  the  State  board  of  Mississippi,?  New  Jersey  and 
Virginia  appoints  county  superintendents.  The  board  of  the 
latter  State  also  appoints  city  superintendents  and  district 
trustees.  The  Louisiana  board  appoints  parish  boards  of 
directors  and  in  conjunction  with  the  governor,  8  out  of  20 
of  the  city  board  of  New  Orleans.  The  South  Carolina  board 
appoints  county  boards  of  examiners.  The  Florida  board 
fills  vacancies  in  county  boards.  As  noted  above,  the  State 
board  in  several  cases  appoints  a  secretary  who  virtually  acts 
as  State  superintendent.  In  some  cases  also  the  power  of 
suspension  and  removal  is  expressly  conferred  upon  this 
board.  The  Florida  board  can  remove  any  subordinate  offi- 
cer for  incompetency.  The  Virginia  board  can  remove  city 
superintendents  and  district  trustees  and  "punish"  county 
superintendents  for  neglect.  The  Mississippi  board  can  sus- 
pend county  superintendents  for  incompetency.  The  Mary- 
land board  can  suspend  any  examiner  or  teacher  for  gross 
neglect  or  inefficiency.  In  quite  a  number  of  the  States  this 
board  can  revoke  teachers'  licenses  for  cause.  The  most 
common  and  important  functions,  however,  of  this  board  are 
the  examination  of  candidates  for  State  teachers'  licenses 

and   the  management  of  the   State  school   funds.®     Some 

4 

^  Cf»  for  example,  the  school  law  of  Cal.,  Col.,  Ky.,  La.,  N.  J.,  N.  C,  Or.,  Miss., 
and  a  few  other  States.  '  Const.  Mich,,  art.  ziii,  sec.  9. 

*  Code  Tenn.,  1884,  art.  ix,  ch.  4.  '  Pub.  Gen.  Laws  Md.,  ii,  p.  1 183. 

^  Sch,  Law,  1895,  sec.  18.  ^  Sch.  Law,  1895,  P>  ^* 

^  Appointed  by  the  State  Board  in  14  cos.;  elected  by  the  people  in  the  others. 
Sek.  Law,  1894,  sec.  4258. 

^  Some  States  have  a  State  board  of  examiners  in  addition  to  the  State  board  of 
education. 
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States  which  do  not  have  the  typical  State  board  of  educa- 
tion do  have  a  corporate  board  solely  for  the  control  of  the 
school  funds.^  A  few  other  States  have  central  boards  with 
the  sole  function  of  examining  and  licensing  teachers."  Min- 
nesota has  a  State  high  school  board,  which  will  be  described 
in  Chapter  VII. 

It  is  interesting  to  note  right  here  that  the  school  law  of 
Massachusetts  and  Connecticut  specifically  provides  for 
State  agents  to  be  appointed  by  the  State  board.  Connecti- 
cut has  one  such  paid  agent  at  present,  who  is  empowered 
"  to  secure  the  due  observance  of  the  laws  relating  to  the  in- 
struction of  children,"  but  his  main  function  is  to  enforce  the 
compulsory  attendance  law.3  Massachusetts  has  six  paid 
State  agents  who  do  a  great  deal  in  the  way  of  investigating 
local  school  matters,  but  do  not  seem  as  yet  to  exercise  any 
very  thorough  control,^ 

Descending  in  the  ofHcial  scale,  the  next  grade  of  adminis- 
trative officials  is  that  of  the  county.  All  of  the  States  out- 
side of  New  England,  except  Ohio  and  North  Carolina,*  have 
a  county  superintendent  or  county  examiner  in  each  county, 
and  one  State  in  New  England,  Vermont,  has  a  county  ex- 
aminer. The  term  of  service  of  these  officials  varies  from 
one  to  four  years,  with  a  preponderant  majority  in  favor  of 
a  two-year  term.  In  the  majority  of  States  these  officials 
are  elected  by  the  people.  In  some  States  ^ey  are  ap- 
pointed by  the  county  board;  in  some  by  the  county  court; 
in  some  by  town  superintendents  or  trustees ;  in  a  few,  as  we 
have  seen  above,  by  the  governor,  State  superintendent,  or 
State  board. 

The  following  are  the  usual  functions  of  these  officials : 
to  visit  periodically  each  school  in  the  county,  for  the  pur- 

'  Ark.,  N.  D.,  W.  Va..  Wy.  » la.,  O.,  N.  Y.,  W.  Va.,  Wis. 

•  Sch,  LaWt  1896,  sees.  14, 15,  30,  35.  *  Sch,  LaWf  1S92,  p.  15. 

•This  office  was  abolished  in  N.  C.  in  1895. 
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pose  of  examining  the  discipline  and  mode  of  instruction  in 
the  same  and  noting  the  condition  of  school  property;  to 
counsel  teachers  and  local  boards;  to  hold  teachers'  insti- 
tutes ;  to  make  reports  to  the  State  superintendent  concern- 
ing the  condition  of  the  schools  of  the  county ;  to  apportion 
the  school  moneys  to  the  districts  and  to  withhold  the  same 
in  certain  cases;  to  fix  boundaries  of  districts  in  case  of 
disagreement ;  to  condemn  school-houses ;  to  examine  candi- 
dates and  grant  certificates  and  frequently  with  power  to  re- 
voke the  same  for  good  cause ;  to  draw  orders  for  school  mon- 
eys ;  to  decide  appeals  on  various  local  questions  subject  to 
final  appeal  to  the  State  superintendent  or  other  State  author- 
ity; to  appraise  school-lands  lying  in  the  county;  to  act  as 
chairman  or  secretary  of  the  county  board ;  to  appoint  school 
ofHcers  and  locate  school-houses  when  districts  fail  to  do  so ; 
in  some  States  to  fill  vacancies  in  district  boards ;  in  some 
to  prescribe  the  county  text-books  and  course  of  study;  in  a 
few  cases  to  remove  township  or  district  officers  for  cause/ 
All  but  eighteen  of  the  States*  also  have  a  county  board  ap- 
pointed in  various  ways.3  In  some  cases  this  board  is 
simply  a  board  of  examiners,  but  in  most  cases  it  shares 
with  the  chief  county  school  official  most  of  the  functions 
noted  above.  In  quite  a  number  of  States  the  county  board 
levies  school  taxes  and  in  a  few  States  employs  the  teachers 
of  the  county. 

It  thus  appears  that  these  county  superintendents  and 
boards  generally  occupy  about  the  same  position  with  refer- 
ence to  the  schools  of  the  county  as  the  State  superintendent 

'  For  example,  AJ.,  Ind. 

'  All  except  Ark.,  Col.,  Del.,  Id.,  111.,  la.,  Minn.,  Mont.,  Neb.,  N.  J.,  N.  Y., 
N.  D.,  Pa.,  Tenn.,  Vt.,  W.  Va.,  Wis.,  Wy. 

^  In  a  few  cases  appointed  by  the  central  authorities  (the  governor  or  State 
board);  in  some  by  the  county  board  of  supervisors;  in  a  few  by  the  county 
court  or  grand  jury;  in  some  by  the  county  superintendent;  in  some  cases  they 
are  elected  by  the  people. 
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and  board  do  with  reference  to  those  of  the  entire  State, 
subject,  however,  in  a  more  or  less  tangible  manner  to  the 
State  authorities.  The  school  law  of  many  of  the  States  de- 
clares specifically  that  these  county  officials  are  subject  to 
such  rules  and  instructions  as  the  State  superintendent  or 
State  board  may  make,  and  frequently  also  directly  com- 
mands them  to  carry  the  same  into  effect."  This  subjection 
of  local  officials  to  State  authority  seems  to  be  made  quite 
effective  by  the  fear  of  losing  the  State  appropriation,  also 
in  some  cases  by  central  appointment  of  these  officials,  and 
still  more  so  in  a  few  cases  by  the  power  of  suspension  and 
removal  granted  to  the  central  authorities. 

In  New  England  the  town  school  committees  or  super- 
visors occupy  the  same  place  with  reference  to  the  schools 
of  the  town  as  do  the  country  authorities  with  reference  to 
the  schools  of  the  county  in  the  States  just  noted.  In  many 
States  having  the  above  county  school  organization  there  are 
township  officials  occupying  an  administrative  position  mid- 
way between  that  of  the  county  and  "district"  authorities, 
and  exercising  in  the  township  extensive  powers  of  regula- 
tion with  greatly  varying  degrees  of  subjection  to  county 
authority.  The  powers  of  **  district "  officials  will  be  con- 
sidered in  the  next  chapter. 

^  In  some  States  the  central  educational  department  makes  quite  detailed  and 
elaborate  regulations  for  the  localities  concerning  such  subjects,  for  example,  as 
length  of  daily  sessions,  hours  for  beginning  and  closing  school,  hours  when  teach- 
ers must  be  present,  length  of  intermission,  excuses  for  tardiness  and  absence, 
cleanliness  of  pupils,  keeping  of  school  registers,  minimum  passing  grade  for  all 
local  teachers'  examinations,  etc.,  etc. 
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THE  RISE  AND   FALL  OF  THE  "DISTRICT  SYSTEM 
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In  1789  the  general  court  of  Massachusetts  enacted  the 
following  seemingly  innocent  and  salutary  law:  "And 
whereas,  by  means  of  the  dispersed  situation  of  the  inhabi- 
tants of  the  several  towns  and  districts  in  this  commonwealth, 
the  children  and  youth  cannot  be  collected  in  any  one  place 
for  their  instruction,  and  it  has  thence  become  expedient 
that  the  towns  and  districts,  in  the  circumstances  aforesaid, 
should  be  divided  into  separate  districts  for  the  purpose 
aforesaid.  Be  it  therefore  enacted,"  etc.*  Fifty  years  later 
Horace  Mann,  commenting  on  this  law,  declared  it  to  be 
**  the  most  unfortunate  law  on  the  subject  of  common  schools 
ever  enacted  in  the  State  of  Massachusetts." 

Before  considering  the  evil  effects  of  the  above  law  thus 
severely  condemned,  it  may  be  well  to  note  that  its  content 
was  not  really  new:  it  simply  legalized  existing  usages. 
During  the  17th  and  i8th  centuries,  as  the  exigencies  of 
rapid  migration  and  settlement  widely  scattered  many  of  the 
farming  settlements,  the  people  had  hastily  solved  the  new 
educational  problems  thus  presented  in' a  very  primitive  and 
crude  manner,  without  calculating  the  consequences.  As  it 
became  impossible  for  the  children  of  the  township  to  go  to 
the  school,  the  school  went  to  the  children.  We  therefore 
begin  to  frequently  read  of  *'  moving  schools."  This  process 
was  often  called  in  military  fashion  "squadroning  out  the 
schools."     By  a  gradual  transition  small  school-houses  were 

'  Act^  1789,  chap.  XIX,  sec.  2. 
165]  23 
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erected  in  the  different  '*  squadrons,"  and  the  towns  became 
definitely  divided  into  "districts,"  each  district  being  allowed 
to  draw  its  share  of  the  school  money  and  expend  it  in  its 
own  way.  Thus  by  the  middle  of^  the  i8th  century  the 
earlier  "  township  system  "  practically  ceased,  and  the  era  of 
the  "district  system"  began.  For  more  than  fifty  years, 
therefore,  before  the  law  of  1789,  towns  had  been  forming 
"  districts."  The  importance  of  this  law  lies  in  the  fact  that 
by  sanctioning,  it  greatly  encouraged  this  splitting  up  of 
towns  into  districts,  and  the  "district  system"  thus  received 
a  new  impetus.  And  yet  to  be  quite  accurate  we  should 
note  that  no  powers  were  conferred  on  the  district  by  the 
law  of  1 789.  The  district  was  not  made  a  corporation,  and 
was  not  distinctly  authorized  to  furnish  school-houses,  elect 
officers,  contract  with  teachers,  nor  indeed  to  do  any  act 
whatever  concerning  the  schools.  Furthermore,  not  a  single 
duty  in  regard  to  schools  was  imposed  upon  the  district. 
Of  course  this  state  of  affairs  could  not  long  continue,  and  in 
1 800  the  power  to  tax  was  conferred  upon  the  people  of  the 
district.^  The  next  step  was  to  make  school  districts  cor- 
porations with  full  power  to  sue  and  be  sued,  to  make  and 
enforce  contracts,  etc.  This  was  done  in  1817.'  The  final 
touch  to  this  process  of  minute  subdivision  of  power  was 
given  in  1827,  when  school  districts  were  empowered  to  elect 
prudential  committees,  to  whom  were  confided  the  care  of 
school  property  and  the  important  trust  of  selecting  and 
contracting  with  teachers.3  At  last  the  school  district  has 
become  a  full-fledged  political  institution,  and  American 
sovereignty  split  up  into  the  minutest  conceivable  fragments. 
Surely  the  principle  of  "  local  self-government"  here  reaches 
its  most  extreme  and  absurd  development.  And  unfortu- 
nately the  evil  effects  of  the  "district  system"  were  not  con- 

'  Laws  of  Mass.,  Feb.  28,  1800.         '/Wa''.,  June  13,  181 7. 
^  Ibid.,  Mar.  10,  1827. 
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fined  to  Massachusetts.  The  spirit  of  the  law  of  1789  and 
its  sequels  was  altogether  too  much  in  harmony  with  the 
extreme  American  predilections  of  the  time  toward  local 
self-government,  to  prevent  it  being  rapidly  transplanted 
into  the  other  New  England  States,  thence  via  New  Yorfc 
into  nearly  all  the  other  Northern  States  of  the  Union ;  and 
this  was  mostly  accomplished  before  the  worst  features  of  the 
"district  system"  had  been  demonstrated  in  Massachusetts 
or  known  outside  of  that  State.  This  rapid  adoption  by 
other  States,  therefore,  of  the  Massachusetts  "district  sys- 
tem" in  the  earlier  part  of  this  century  marked  the  extreme 
limit  of  decentralization  in  American  school  administration. 
The  latter  half  of  the  century,  on  the  other  hand,  is  witness- 
ing a  very  general  undoing  of  this  faulty  early  administrative 
<levelopment.  I  point  to  this  very  general  downfall  of  the 
"  district  system  "  as  one  of  the  important  and  salutary  ten- 
dencies towards  centralization  in  American  State  school 
administration,  which  is  characteristic  of  the  times. 

What,  then,  to  be  more  definite,  is  the  "  district  system," 
and  what  are  its  attendant  disadvantages  and  evils  ?  To  what 
extent  are  they  being  recognized  and  avoided  in  the  recent 
school  administration  of  the  different  States?  This  is  a  term 
applied  to  a  system  under  which  a  State  becomes  divided 
into  nearly  or  quite  as  many  independent  units  of  school 
government  as  there  are  individual  schools  to  be  governed, 
except  in  cities  and  incorporated  towns,  where  all  the  public 
schools  of  the  community  are  generally  under  one  manage- 
ment. Each  "district"  has  its  separate  body  of  officials,  in- 
trusted, to  a  greater  or  less  extent,  with  the  management  of 
its  school  affairs.  These  officials,  variously  called  "  school 
committees,"  "school  visitors,"  "school  directors,"  "school 
trustees,"  "school  boards,"  "school  commissioners,"  etc., 
are  generally  elected  by  the  voters  of  their  respective  dis- 
tricts, for  terms  varying  in  different  States  from  one  to  foui 
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years.  Their  duties  in  the  various  States  are  quite  similar,, 
viz.,  the  levying  of  local  school  taxes  and  expending  of  the 
same,  the  employment  of  teachers,  the  provision  and  main- 
tenance of  school-houses  and  other  school  property,  the 
selection  of  text-books  and  regulation  of  courses  of  study, 
and  the  general  supervision  of  the  school  or  schools  of  the 
district.  Too  often  these  officials  have  no  qualifications 
whatever  for  these  important  duties,  and  are  always  com- 
paratively irresponsible  in  the  performance  of  the  same. 

It  will  aid  us  not  only  in  trying  to  understand  the  evils  of 
the  **  district  system,"  but  also  in  judging  the  extent  to  which 
these  evils  are  now  being  recognized,  to  note  the  objections 
most  frequently  urged  against  it  in  the  school  reports  of  vari- 
ous States.  The  following  are  some  of  the  most  important 
evils  of  the  system  which  I  find  quite  generally  recognized : 

( I )  It  fosters  a  very  narrow  provincialism,  and  is  fatal  ta 
a  broad  and  generous  public  spirit  in  school  administration^ 
The  constituencies  of  the  district  officials  are  generally  so- 
small  as  to  represent  little  more  than  individual  caprices  and 
prejudices  rather  than  real  public  sentiment  or  policy.  The 
parsimony  of  the  typical  school  directors  has  long  since  be- 
come proverbial.  Speaking  of  this  one  writer  very  wittily,, 
but  quite  correctly,  says :  "Questions  involving  the  fate  of 
nations  have  been  decided  with  less  expenditure  of  time,  less 
stirring  of  passion,  less  vociferation  of  declamation  and  de- 
nunciation, than  the  location  of  a  fifteen-by-twenty  district 
school-house.  ...  I  have  known  such  a  question  to  call  for 
ten  district  meetings,  scattered  over  two  years,  bringing 
down  from  mountain  farms  three  miles  away  men  who  had 
no  children  to  be  schooled,  and  who  had  not  taken  the 
trouble  to  vote  in  a  presidential  election  during  the  period."* 
It  thus  appears  that  under  the  "  district  system  "  public  sen- 
timent is  very  likely  to  be  neutralized  by  private  selfishness. 

^  G.  H.  Martin,  The  Evolution  of  the  Mass,  Public  School  System^  pp.  93^4. 
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Average  public  sentiment  has  no  real  opportunity  for  vigor- 
ous action  when  the  township  is  split  up  into  ten  or  twenty 
infinitesimal  political  units.  This  extreme  localization  of 
administration  inevitably  tends  to  breed  irresponsibility  of 
the  worst  sort,  and  school  offices  are  very  apt  to  become 
mere  perquisites  used  solely  for  selfish  personal  ends. 

(2)  The  "district  system"  is  much  more  expensive  in 
proportion  to  what  it  accomplishes  than  a  more  centralized 
system.  By  means  of  it  hundreds  of  schools  in  every  State 
in  which  it  exists  are  kept  in  operation  which  really  ought  to 
be  abandoned.  The  school  reports  are  full  of  evidence  to 
this  eflfect.'  It  is  not  at  all  unusual  to  find  from  one  to  two 
hundred  schools  in  a  State  in  which  the  average  attendance 
is  less  than  ten  pupils."*  In  the  Massachusetts  Report  for 
1873  (p.  16)  an  instance  is  given  where  a  school  was  taught 
some  months  for  the  solitary  benefit  of  one  scholar,  at  an 
expense  of  $60.  The  Pennsylvania  Report  for  the  same 
year  (p.  135)  instances  a  district  in  which  the  school  was 
composed  solely  of  members  of  one  family.  Cases  nearly  or 
quite  as  bad  frequently  occur  under  the  "  district  system." 
The  system  evidently  stands  condemned  on  the  ground  of 
economy. 

(3)  The  "district  system"  enormously  increases  the 
number  of  officials.  The  following  typical  quotation  well 
illustrates  this  point:  "We  have  in  Illinois  in  round  num- 
bers 20,500  teachers,  for  whose  employment  and  supervision 
34,602  directors — supposing  that  each  district  has  but  three 
— and  8,000  trustees  and  treasurers  seem  necessary,  making 
in  all  42,602  school  officers.  Counting  the  boards  of  educa- 
tion in  districts  with  over  2,000  inhabitants,  it  is  certainly 

'  Cf^  for  example,  A/ass,  Sch,  Rep,^  vol.  2,  p.  30;  N,  J,  Sch,  Rep.^  1894,  appen- 
dix, p.  ix. 

'  There  were  3387  districts  in  New  York  having  an  average  attendance  of  10     j 
or  less  papils  during  the  school  year  1894-5. 
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not  too  much  to  say  that  4,300  school  officers^  or  one-eight- 
ieth part  of  the  population  of  the  State,  are  to  be  kept  in 
office  for  the  schooling  of  750,000  children,  or  one  school 
officer  for  every  20  children,  and  when  we  except  the  city  of 
Chicago,  one  school  officer  for  ever  1 5  children/ 

(4)  Closely  connected  with  the  above  defect  is  the  increase 
in  the  number  of  school  elections  which  the  "  district  system  " 
begets.  And  no  class  of  elections  causes  more  feuds  and 
animosities  than  school  elections.  The  smaller  the  territory 
and  the  pettier  the  office,  the  greater  are  the  enmities  and 
strife  engendered. 

(5)  The  "  district  system  "  occasions  glaring  and  unjust 
inequalities  in  school  taxation  and  school  privileges.  Un- 
questionably the  intent  of  the  school  law  of  the  various  States 
is  that  school  taxes  and  school  privileges  shall  be  uniform ; 
but  even  a  cursory  study  of  the  State  school  reports  reveals 
the  most  ridiculous  inequalities  in  these  respects,  even  in 
different  parts  of  the  very  same  township.  In  most  of  the 
States  the  principle  of  taxing  the  wealthier  parts  of  the  State 
for  the  benefit  of  the  poorer  is  well  established.  The  State 
school  fund  and  the  State  school  tax  is  apportioned  to  the 
various  counties  or  towns  according  to  some  uniform  plan, 
generally  in  proportion  to  the  number  of  children  of  school 
age  or  the  number  of  ratable  polls ;  but  under  the  '*  district 
system  "  the  principles  comes  far  too  short  of  effective  ap- 
plication. Even  as  regards  the  further  distribution  of  State 
moneys  among  the  various  districts,  the  poorer  districts 
manifestly  receive  by  far  too  small  a  share  when  the  distribu- 
tion within  the  township  is  according  to  either  of  the  above 
plans.'     But  this  is  not  all  of  the  inequality.     The  State  tax 

\J       '  lU,  Sch,  Rep,,  1885-6,  p.  ccxii. 

'  I  have  counted  all  told  more  than  30  plans  of  distribution  within  the  township 
in  the  different  States.  The  most  usual  plans  besides  those  noted  above  are  (i) 
the  number  of  families;  (2)  the  number  of  able-bodied  persons  over  21  years  of 
age;  (3)  the  number  of  houses;   (4)  equal  amounts. 
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is  generally  only  a  small  part  of  the  actual  cost  of  the  schools. 
Most  of  the  money  is  raised  by  district  taxation,  and  pre- 
cisely here  is  where  the  inequality  presses  most  heavily.* 
This  leaving  the  poorer  districts  to  shift  for  themselves  gives 
rise  to  shockingly  meagre  school  privileges  in  many  cases. 
In  almost  any  county  or  town  in  any  State  where  the  "  dis- 
trict system  "  exists,  there  are  some  districts  in  which  school 
is  held  only  long  enough  to  draw  the  State  money.  In  fact 
this  auction  plan  seems  to  be  in  high  repute  in  some  s/:ctions 
of  the  country,  and  consequently  we  frequently  find  that 
within  the  very  same  town  one  child  can  attend  school  only 
12  weeks,  while  another  in  a  different  district  can  attend  36 
weeks.  Furthermore,  in  one  district  children  are  well  taught, 
in  another  near  by  they  are  grievously  mistaught;  in  one 
district  they  can  sit  in  cheerful  and  healthful  school-rooms, 
and  have  the  advantages  of  good  libraries  and  apparatus ;  in 
another  just  the  reverse  is  true. 

(6)  The  "  district  system  "  does  not  admit  of  any  contin- 
uous and  steady  school  policy.  Committees  are  generally 
chosen  for  short  periods,  and  the  changes  of  teachers  are 
correspondingly  frequent  and  hap-hazard.  Furthermore, 
committees"  are  seldom  elected  because  of  their  fitness  or 
familiarity  with  present  educational  needs,  but  are  in  fact 
generally  conspicuously  unfit.  The  result  is  that  school 
policy  is  spasmodic,  and  continuity  is  lost  in  the  maelstrom 
of  petty  district  politics. 

(7)  It  does  not  admit  of  any  effective  system  of  grading 
or  classification. 

(8)  It  bars  out  all  really  effective  supervision. 

(9)  It  fosters  boundary  quarrels. 

Such  then  are  the  principal  weaknesses  and  defects  of  the 
extremely  decentralized  "district  system."     That  they  are 

'  It  is  not  at  all  unusual  to  find  one  district  paying  5  to  8  times  the  per  capita 
tax  of  an  adjoining  district,  and  for  about  the  same  privileges. 
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now  being  very  generally  recognized  and  discussed  is  proven 
by  the  fact  that  the  recent  school  reports  of  many  States 
frequently  refer  to  them  and  condemn  the  district  system. 
And  the  defects  of  the  system  are  not  only  being  recognized 
quite  generallyi  but  are  also  being  actually  checked  and 
overcome.  Even  in  Massachusetts,  the  State  where  the 
system  originated,  attempts  were  early  made  to  check  and 
regulate  its  evil  tendencies.  As  early  as  1824  and  1826' 
laws  were  passed  in  that  State  requiring  every  town  to  an- 
nually choose  a  school  committee  which  should  have  a  gen- 
eral supervision  of  all  the  town  schools,  and  which  could  de- 
termine the  text-books  to  be  used  and  control  the  examining 
and  licensing  of  teachers  for  the  whole  town.  It  was  not 
long  before  the  educational  leaders  began  to  despair  of  any 
effective  regulation  of  the  system,  and  began  to  work  for  its 
abolition.  For  many  years  the  State  board  of  education 
through  its  secretaries  kept  up  a  continuous  fire  against  it, 
and  as  a  result  2i  permissive  law  was  passed  in  1853,*  author- 
izing school  committees  to  discontinue  districts  unless  the 
town  voted  triennially  to  continue  them.  This  law  was  re- 
pealed in  1857.  In  18593  the  "district  system"  was  sum- 
marily abolished,  but  this  law  was  also  soon  repealed.  Ten 
years  later,  in  1869,  the  system  was  again  abolished,  but  this 
law  was  practically  repealed  the  very  next  year  by  allowing 
any  town  to  reestablish  the  system  by  a  two-thirds  vote. 
Finally,  however,  in  1882,^  the  system  was  again  abolished, 
and  this  compulsory  law  still  remains  unrepealed.^  It  thus 
appears  that  the  "  district  system "  died  a  hard  death  in 
Massachusetts,  its  native  home.  For  many  years,  in  many 
places,  its  abolition  had  been  stoutly  opposed  as  the  entering 

^  Lawsy  Feb.  18,  1824,  and  Mar.  4,  1826.  ^  Acts  1853,  ch.  153. 

^  Acti  1859,  ch.  252.  *"  Acts\%%2y  ch.  219. 

^  Only  45  towns  were  really  affected  by  this  law.    All  the  rest  had  YoIuntarUy 
abolished  the  system  under  the  tzxVitt  permissive  9sX, 
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wedge  to  centralization  and  despotism,  and  backwoods 
orators  had  for  long  eloquently  appealed  to  the  memories  of 
Patrick  Henry  and  the  heroes  of  Lexington  and  Bunker  Hill 
in  its  defense,  but  all  their  warnings  and  pleadings  did  not 
avail  to  keep  this  anomalous  administrative  monstrosity 
alive. 

In  other  States  also  the  question  of  abolishing  the  "  dis- 
trict system "  has  been  almost  constantly  agitated  for  over 
half  a  century.  As  a  result  at  least  twenty-three  States* 
have  already  abolished  the  system  in  whole  or  in  part,  and 
bills  looking  to  this  end  have  been  introduced  into  quite  a 
number  of  other  States  during  the  present  decade.  These 
facts  and  a  careful  study  of  the  State  school  reports  and 
other  sources  shows  that  the  almost  unanimous  verdict  of 
those  who  have  given  this  subject  most  careful  study  is 
uuqualifiedly  against  the  decentralized  "district  system" 
and  in  favor  of  thorough  and  complete  control  by  a  higher 
body,  sometimes  the  town,  sometimes  the  county,  sometimes 
the  State.     The  **  district  system  "  is  evidently  doomed. 

'  Al.,  Ark.,  Ct..  Flau,  Ind.,  la.,  La.,  Mass.,  Me.,  Minn.,  Miss.,  N.  H.,  N.  J.,  N.  D., 
0.,  Pa.,  R.  I.,  S.  D.,Tcnn.,Tex.,  Va.,  Vt.,  Wis. 


CHAPTER  V 


COMPULSORY   EDUCATION 


The  principle  of  compulsory  education  is  by  no  means  a 
new  one  in  our  country.  Massachusetts  and  Connecticut 
were  among  the  States  of  the  world  which  earliest  established 
education  on  a  compulsory  basis.  Please  note  the  following 
mandatory  and  somewhat  paternal  language  of  the  good  and 
famous  law  passed  by  the  Massachusetts  Bay  colony  in 
1642:    "Be  it  ordered,  that  the  selectmen  of  every  town 

shall  have  a  vigilant  eye  over  their  brethren  and 

neighbors,  to  see,  first,  that  none  of  them  shall  suffer  so  much 
barbarism  in  any  of  their  families  as  not  to  endeavor  to 
teach,  by  themselves  or  others,  their  children  and  apprentices 
so  much  learning  as  may  enable  them  perfectly  to  read  the 
English  tongue,  and  knowledge  of  the  capital  laws."'  This 
law  also  imposed  what  was  then  quite  a  heavy  penalty  for 
non-compliance  with  its  provisions.  The  Connecticut  code 
of  1650  contained  very  similar  provisions.  And  the  earlier 
judicial  and  municipal  records  show  quite  conclusively  that 
these  early  statutes  were  by  no  means  dead-letters  in  either 
colony.  For  many  years  they  were  quite  rigidly  enforced,  but 
later  legislation  for  various  reasons  relaxed.  Then,  early  in 
the  present  century,  when  population  began  to  rapidly  cen- 
tralize, the  evils  of  truancy  became  greatly  aggravated;'  and 
this  fact  brought  about  a  new  movement  in  the  direction  of 

*  Records  cfAIass.,  ii,  p.  8. 

'The  first  annual  report  of  the  Mass.  board  of  education  (p.  37)  states  that  only 
\  of  the  children  of  school  age  in  the  State  attended  summer  schools  (short  as- 
they  were),  and  only  \  attended  winter  schools. 

32  [174 
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compulsion,  which  first  came  to  a  head  in  the  Massachu-    ' 
sets  law  of  May  18,  1852,  the  first  compulsory  attendance 
law  in  the  Union. 

It  will  be  worth  while  to  quote  the  language  of  this  law 
because   of    its   influence    on    legislation   in   other   States, 
Section  I,  "  Every  person  having  under  his  control  a  child 
between  the  ages  of  eight  and  fourteen  years,  shall  annually, 
during  the  continuance  of  his  control,  send  such  child  to 
some  public  school  in  the  city  or  town  in  which  he  resides 
at  least  twelve  weeks,  if  the  public  schools  of  such  city  or 
town  so  long  continue,  six  weeks  of  which  time  shall  be  con- 
secutive; and   for   every  neglect   of  such   duty  the   party 
oiTending  shall  forfeit  to  the  use  of  such  city  or  town  a  sum 
not  exceeding  twenty  dollars;  but  if  it  appears  upon  the 
inquiry  of  the  truant  officers  or  school  committee  of  any  city 
or  town,  or  upon  the  trial  of  any  prosecution,  that  the  party 
so  neglecting  was  not  able,  by  reason  of  poverty,  to  send 
such  child  to  school,  or  to  furnish  him  with  the  means  of 
education,  or  that  such  child  has  been  otherwise  furnished 
with  the  means  of  education  for  a  like  period  of  time,  or  that 
his  bodily  or  mental  condition  has  been  such  as  to  prevent 
his    attendance   at   school   or   application  to  study  for  the 
period  required,  the  penalty  before  mentioned  shall  not  be 
incurred."     Section  II.  **The  truant  officers  and  the  school 
committees  of  the  several  cities  and  towns  shall  inquire  into 
all  cases  of  neglect  of  the  duty  prescribed  in  the  previous 
section,  and  ascertain  from  the  persons  neglecting  the  rea- 
sons, if  any,  therefor ;  and  shall  forthwith  give  notice  of  alt 
violations,  with  the  reasons,  to  the  treasurer  of  the  city  or 
town ;  and  if  such  treasurer  wilfully  neglects  or  refuses  ta 
prosecute  any  person  liable  to  the  penalty  provided  for  ii> 
the  preceding  section,  he  shall  forfeit  the  sum  of  twenty 
dollars.""     It  is  very  evident  that  the  above  law  contained 

'  Quoted  from  24  Mass.  Sch,  Rep,f'p,  131. 
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too  many  exemptions  and  loop-holes  for  effective  execution. 
it  was  a  task  far  beyond  the  power  of  the  average  legal 
machinery  to  probe  the  psychology  of  offending  town  treas- 
ttrers^  and  prove  their  neglect  to  be  "  wilful^  It  is  not 
surprising,  therefore,  to  learn  that  this  early  law  remained  a 
c^ad- letter.  For  about  two  decades  it  was  almost  com- 
|>letety  ignored,  even  in  the  reports  of  the  State  board  and 
its  secretaries.  Apparently  public  sentiment  was  not  yet 
cipe  lor  such  a  measure,  and  no  attempt  was  made  to  en- 
force it. 

Although  the  law  of  1852  was  defective  and  remained  a 
dead-letter,  its  passage  was  by  no  means  unimportant.  It 
was  something  to  have  the  principle  of  compulsion  recog- 
ateed  by  law.  About  1870  the  State  board  began  to 
urgently  recommend  the  amendment  of  the  law.  This  re- 
sulted in  the  act  of  1873,'  which  cut  down  the  age  limit  from 
8  to  14  years  to  8  to  12  years,'  but  at  the  same  time  extended 
the  annual  compulsory  period  from  12  to  20  weeks.  The 
most  decided  improvement,  however,  was  in  the  provisions 
for  enforcement.  The  old  loop-hole  of  "$20  penalty  for 
willful  neglect"  was  omitted,  and  instead  truant  officers  were 
required  to  prosecute  for  infractions  of  the  law,  ^^  when  so 
directed  by  the  school  committee^  Thus  responsibility  was  no 
longer  divided,  but  rested  solely  upon  the  school  committee. 
And  yet,  as  it  turned  out,  school  committees  obeyed  the  law 
almost  as  reluctantly  as  the  town  treasurers,  and  in  many 
cases  truant  officers  were  not  even  appointed.^  On  account 
of  this  latter  neglect  it  was  provided,  in  1878,  that  their 
share  of  the  income  of  the  school  fund  should  be  withheld 
from  towns  not  complying  with  the  law  of  1873.*  If  one 
could  safely  trust  the  reports  of  the  town  committees  for 

'  Acts  1873,  ch.  279.        *  The  age  limit  was  changed  back  to  8-14  years  in  1874. 

'In  1875  truant  officers  had  not  been  appointed  in  211  out  of  the  341  towns  in  I 

the  State.     C/I,  39  Mass,  Sch.  Jiep,^  p.  124.  *  Acts  1878,  ch.  171.  \ 
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1879,  one  would  conclude  that  this  penalty  worked  admir- 
ably, for  in  that  year  214  towns  reported  the  law  **  enforced." 
This  sudden  increase,  however,  is  somewhat  suspicious,  and 
probably  represents  some  exaggeration  in  the  returns. 

But  before  considering  the  further  changes  in  the  Massa- 
chusetts compulsory  law  and  its  present  operation,  let  us 
briefly  summarize  the  provisions  of  the  similar  laws  passed 
by  other  States  and  Territories  since  the  above  law  of  1852. 
The  following  list  gives  the  names  of  those  States  and  Terri- 
tories which  have  thus  far  passed  compulsory  attendance 
laws,  as  well  as  the  dates  of  the  passage  of  the  first  law  of 
such  character:  District  of  Columbia  (1864),  Vermont 
(1867),  Michigan  (i 871),  New  Hampshire  (i 871),  Wash- 
ington (1871),  l^onnecticli^  (i872)\New  Mexico  (1872), 
Nevada  (1873).  New  York  (1874),  California  (1874),  Kan- 
sas (1874),  Maine  (1875),  New  Jersey  (1875),  Wyoming 
(1876),  Ohio  (1877),  Wisconsin  (1879),  Montana  (1883), 
Rhode  Island  (1883),  Illinois  (1883),  Dakota  (1883),' 
Minnesota  (1885),  Nebraska  (1887),  Idaho  ^887),  Oregon 
(1889),  Colorado  (1889),  Utah  (1890),  Pennsylvania  (1895) 
and  Arizona  (date  not  ascertained).  The  great  majority  of 
these  States  prescribe  an  annual  compulsory  attendance 
period  of  12  weeks;  some  prescribe  14  weeks;  others,  16 
weeks ;  a  few,  20  weeks ;  one,  30  weeks ;  one,  36  weeks. 
The  age  limit  during  which  attendance  is  made  compulsory 
also  varies  somewhat.  In  some  States  it  is  6  to  14  years; 
in  some,  8  to  14  years;  in  some,  10  to  14  years;  in  some,  7 
to  16  years;  in  some,  8  to  16  years;  in  some,  7  to  12  years; 
in  some,  7  to  15  years;  in  some,  9  to  15  years;  in  some,  8 
to  13  years.  The  usual  penalties  imposed  for  non-compli- 
ance with  these  laws  are  fines,  which  vary  from  one  dollar  to 
two  hundred  dollars  for  each  offence.  A  few  States  inflict  a 
short  term  of  imprisonment. 

'  Both  North  and  South  Dakota  since  entering  the  Union  have  passed  such  laws* 
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It  thus  appears  quite  evident  that  there  has  been  in  recent 
years  a  growing  tendency  to  adopt  compulsory  attendance 
laws  in  the  different  States  and  Territories.  In  all,  thirty 
States  and  Territories  have  passed  laws  of  this  character 
since  the  Massachusetts  law  of  1852.  Furthermore  it  is  to 
be  noted  that  many  States  which  at  first  had  very  weak  and 
indefinite  laws  have  recently  replaced  them  with  more 
stringent  ones  and  have  provided  more  and  more  effective 
machinery  for  enforcing  the  same.* 

On  the  other  hand  a  close  study  of  both  the  earlier  and 
the  later  compulsory  laws,  as  well  as  the  various  school  re- 
ports, reveals  the  fact  that  in  many  States  and  Territories 
the  principle  of  the  right  of  the  State  to  interfere  with  the 
affairs  of  the  communities  to  the  extent  of  compelling  school 
attendance  is  as  yet  little  more  than  a  beautiful  theory. 
Many  of  these  States  have  with  a  loud  hurrah  caught  up  the 
cry  for  compulsory  education  and  have  spasmodically  rushed 
into  premature  legislation  on  the  subject,  most  of  which  has 
been  defective  in  the  extreme,  either  containing  many  loop- 
holes for  evasion  or  else  failing  utterly  to  provide  any  definite 
or  effective  machinery  for  enforcement.  Many  of  the  States 
have  provided  so  many  exceptional  cases  in  which  attend- 
ance is  not  compulsory  that  the  whole  system  has  been  thus 
thoroughly  honeycombed;  others  have  nominally  required 
towns  to  provide  special  truant  officers  for  enforcing  the  law 
and  yet  have  not  provided  any  penalties  for  failing  to  do  so ; 
still  worse,  in  many  cases,  either  no  provision  whatever  has 
been   made  for  enforcement  or  else  the  provision  was  so 

^  Later  laws  or  amendments  have  been  passed  as  follows:  Vermont  (188S), 
Michigan  (1883,  1885  and  1895),  Washington  (i883and  1890), New  York  (1876 
and  1894),  Maine  (18S7),  New  Jersey  (1885),  Wyoming  (1887),  Ohio  (1889, 
1890,  1 89 1  and  1892),  Wisconsin  (1882:  in  1889  the  so-called  ^^  Bennett  Law^^ 
repealed  in  1 891,  but  replaced  by  a  law  containing  nearly  all  of  the  Bennett  law, 
except  the  obnoxious  sec.  5),  Rhode  Island  (1887),  and  Illinois  (1889,  the  so- 
called  "  Force  Act"). 
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intangible  as  to  be  absolutely  worthless.  For  example, 
many  States  have  made  prosecutions  for  neglect  on  the  part 
of  parents  and  guardians  dependent  upon  the  complaint  of 
voters  or  tax-payers  in  the  district.  This  is  manifestly  an 
absurdly  inefficient  provision  and  consigns  the  law  in  ad- 
vance to  the  dead-letter  domain.  So  loose  and  defective  in 
fact  are  many  of  these  laws,  especially  the  earlier  ones,  and 
so  frequently  are  statements  found  in  the  State  school  reports 
and  other  sources  to  the  effect  that  these  laws  are  defective 
and  not  enforced,  that  there  may  have  been  some  slight  jus- 
tification for  the  following  sweeping  verdict  of  the  Colorado 
State  superintendent,  made  in  1877  •  **  Compulsory  education 
in  America  is  no  longer  an  experiment.  //  is  a  well  proven 
failure.  ...  If  American  experience  has  settled  anything 
during  the  last  ten  years,  it  has  established  the  fact  that  edu- 
cation can  not  be  made  compulsory  in  the  United  States." ' 
But  on  the  whole  I  think  that  the  development  in  educa- 
tional administration  during  the  past  twenty  years  would  go 
to  prove  the  above  radical  statement  entirely  wrong  and 
quite  out  of  date.  Several  of  the  States,  as  I  have  said,  have 
been  marching  right  ahead,  passing  more  and  more  stringent 
compulsory  laws  and  coming  nearer  and  nearer  to  a  proper 
and  effective  system  of  administration  of  the  same ;  and  there 
is  very  evidently  a  growing  tendency  in  this  direction  in 
several  other  States.*  The  tendency  is  undoubtedly  more 
and  more  towards  State  interference  in  this  field. 

Undoubtedly  the  two  States  which  have  gone  the  farthest 
in  this  direction  are  Massachusetts  and  Connecticut.  I 
have  purposely  reserved  the  consideration  of  the  present 
condition  and  tendency  of  compulsion  in  these  two  States 

*  Col.  Sch,  Rep,,  1877-8,  pp.  28-29. 

'  Quite  encouraging  reports,  for  example,  have  been  received  from  Massachu- 
setts, Connecticut,  New  York,  New  Jersey,  Ohio,  Illinois,  Maine,  Rhode  Island, 
and  a  few  other  States. 
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for  the  last  part  of  the  present  chapter.  And  we  shall  at 
once  encounter  two  widely  diflferent  systems  of  administra- 
tion of  the  same  in  these  States.  In  his  Report  for  1888-89, 
(p.  470)  the  Commissioner  of  Education  says:  **  In  the  two 
States,  viz.,  Massachusetts  and  Connectiout,  in  which  the 
compulsory  attendance  laws  have  been  the  most  eflfective 
(though  not  the  most  elaborate  or  intricate),  a  tendency 
may  be  noticed  towards  two  distinct  types  or  systems:  In 
Massachusetts,  though  the  law  is  in  its  terms  obligatory 
upon  all  towns,  the  system  is  practically  a  local- option  one, 
and  is  administered  by  the  towns.  In  Connecticut,  on  the 
other  hand,  a  more  centralized  system  has  been  developed,  in 
which  the  State  executes  the  laws  through  its  own  agents^ 
with  th6  cooperation  of  the  local  authorities.  It  would  seem 
that  the  latter  method  is  more  generally  effective." 

Let  us  therefore  examine  the  two  systems  and  ascertain 
which  is  really  the  better  and  more  efTective,  and  which 
seems  more  certain  of  being  permanent  and  of  being  copied 
by  other  States.  First  let  us  study  the  local  system  of 
Massachusetts.  The  prominent  features  of  the  present 
Massachusetts  law  are  the  following:' 

1.  Children  between  the  ages  of  eight  and  fourteen  years, 
and  in  towns  affording  opportunity  for  industrial  education, 
children  between  the  ages  of  eight  and  fifteen  years,  are  re- 
quired to  attend  a  public  or  approved  private  school  (where 
instruction  is  given  in  the  English  language)  for  a  period  of 
30  weeks  each  school  year, 'subject  to  an  allowance  of  two 
weeks'  time  for  absences. 

2.  Persons  having  control  of  children  of  the  above  descrip- 
tion are  held  liable  for  the  attendance  of  the  same  for  the 
above  period,  and  forfeit  to  school  use  the  sum  of  $20  for 
each  five  days'  absence  of  any  such  child  in  excess  of  two 
weeks'  allowance. 

*  Acts  Mass,,  1 894,  ch.  498. 
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3.  If  any  such  child  has  been  otherwise  instructed  for  a 
like  period  in  the  required  branches  or  has  already  acquired 
said  branches,  or  his  physical  or  mental  condition  renders 
attendance  inexpedient,  then  said  liability  is  removed. 

4.  Truant  ofBcers,  appointed  by  the  school  committee  of 
each  town,  are  required  to  vigilantly  inquire  into  all  cases  of 
neglect  of  the  above  duty,  and,  when  so  directed  by  thie 
school  committee,  to  prosecute  the  offender.  Police,  district 
and  municipal  courts,  trial  justices  and  judges  of  the  probate 
court  have  jurisdiction. 

5.  Provision  is  also  made  for  dealing  with  habitual  truants 
and  incorrigible  children.  Chapter  508  regulates  the  em- 
ployment of  children. 

We  will  now  inquire  concerning  the  operation  and  exectt- 
tion  of  the  above  law.  It  might  seem  at  first  glance  that  a 
State  like  Massachusetts,  which  can  show  an  average  attend- 
ance of  92  per  cent,  of  the  children  of  all  ages  enrolled  in 
the  public  schools,  might  be  safe  from  criticism  concerning 
the  operation  of  its  compulsory  attendance  law.  But  wc 
should  remember  that  this  remaining  fraction,  though  ver|r 
small,  may  greatly  menace  the  peace  and  prosperity  of  the 
Commonwealth.  We  must,  therefore,  look  more  definitefy 
into  the  operation  of  the  above  law.  In  this  we  may  be 
safely  guided  by  the  recent  very  careful  investigation  con- 
ducted by  Mr.  George  A.  Walton,  Agent  of  the  State  Board 
of  Education.'  The  investigation,  embracing  50  representa- 
tive towns  and  cities  selected  from  different  parts  of  the 
State,  shows  that  there  must  be  13,570  persons  in  the  State 
who  fail  by  reason  of  parental  neglect  to  get  the  prescribed 
amount  of  schooling.'  This  is  over  5  per  cent,  of  the  entire 
school  population.  Furthermore,  it  appears  that  in  only 
seven  cases  have  parents  been  brought  into  the  courts  on 
the  charge  of  neglect,  and  six  of  these  cases  are  reported 

*  Mass,  Report^  1894-5,  pp.  529-87.  '  Ibid,^  p.  535. 
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from  a  single  town.  In  some  of  the  larger  cities  the  law 
seems  to  be  remarkably  well  enforced.  This  is  due  to  a 
higher  public  sentiment,  and  a  well-organized  local  admin- 
istration of  the  law.'  But  the  trouble  lies  in  the  fact  that 
the  law  is  very  unequally  enforced  throughout  the  State. 
The  following  examples  will  illustrate  the  inequality:  The 
average  school  population  to  one  truant  in  truant  schools 
was  in  Fall  River,  1,355  ;  ^^  Lawrence,  601 ;  in  Worcester, 
533;  in  New  Bedford,  410;  in  Lynn,  303 ;  in  Lowell,  247. 
The  report  comments  as  follows  on  these  examples :  "  With 
conditions  in  population  and  in  schools  so  similar,  the 
differences  in  the  number  sent  to  truant  schools  from 
different  places  can  be  accounted  for  only  by  referring 
them  to  the  difference  in  the  manner  of  executing  the 
truant  laws.  That  the  laws  are  not  well  enforced  will 
further   appear   if   the  ratio  (488)   of   the  number  of   the 

^  ^school  children  to  one  truant  actually  sent  to  the  truant 
schools  from  the  cities  cited  be  compared  with  the  num- 
.ber  of  truants  found  in  the  50  places  investigated.  We 
discovered  125  truants  in  the  investigated  school  population 
of  26,968  children.  This  means  i  truant  to  every  216  chil- 
'dren,  a  ratio  in  striking  contrast  with  that  of  i  to  488.  Ap- 
plying the  ratio  deduced  from  the  investigation,  1  to  216,  to 
the  above  cities,  it  appears  that  less  than  45  per  cent,  of  the 

•  truants  of  these  cities  are  committed  to  truant  schools."' 
These  few  extracts  from  the  Report  prove  that  the  Massa- 
chusetts law  is  by  no  means  generally  well  enforced  (though 
by  far  better  than  in  any  other  State  except  Connecticut). 
We  next  inquire,  Why  not?    Without  attempting  to  enumer- 

\  ate  the  different  reasons,  it  is  sufficient  to  state  that  the  one 
•most  important  reason  is  that  enforcement  is  left  wholly  to 

'For  example,  in  Boston  there  are  17  truant  officers,  including  one  chief;  and  in 
'  Cambridge  4. 

^  Mass,  Sch,  Report^  1894-5,  p.  539. 
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local  officers.  In  the  language  of  the  report,  "  local  officers  I 
are  too  closely  related  to  the  offenders  against  these  laws  to  \ 
make  such  officers  the  best  persons  that  can  be  found  to  f 
execute  the  laws."*  In  recommending  alterations  in  the  law  V 
and  its  administration,  the  Report  still  more  bluntly  confesses 
the  weakness  of  the  local  system,  and  advises  centralization, 
as  follows:  "It  is  a  well-understood  fact,  that  in  a  large 
population,  as  in  a  city,  officers,  appointees  of  the  govern- 
ment, treat  cases  which  we  are  considering  with  more  inde- 
pendence than  is  likely  to  be  exercised  in  smaller  places, 
where  an  officer  is  liable  to  be  influenced  by  his  neighbors. 
Without  taking  from  the  law  any  of  the  provisions  now  be- 
longing to  towns  and  school  committees  concerning  local 
truant  officers,  it  would  seem  to  be  wise  to  make  provision 
in  it  for  one  or  more  State  school  attendance  officers.  They 
should  supplement  the  local  truant  officers,  and  be  possessed 
of  all  the  powers  throughout  the  State  conferred  by  law  upon 
these  officers,  and  be  responsible  to  the  State  board  of  edu- 
cation. In  the  investigation  carried  on  in  fifty  towns  and 
<:ities,  the  remedy  suggested  by  superintendents  and  com- 
mittees for  the  neglect  to  enforce  the  laws  is  the  appointment 
of  a  State  officer,  with  power  to  make  presentments  of  cases 
charging  parental  neglect,  truancy  and  disobedience  to  the 
reasonable  rules  of  the  schools.  Connecticut,  employing 
such  an  officer,  has  had  marked  success  in  enforcing  the 
compulsory  laws  of  that  State.  .  .  .  Upon  the  enforcement 
of  the  compulsory  law  on  a  few  parents  in  different  parts  of 
the  State,  other  parents  would  take  warning,  and  a  percep- 
tible decrease  would  take  place  in  the  number  of  absences  on 
account  of  parental  indifference  and  neglect,  and  there  would 
be  a  consequent  improvement  in  the  regularity  of  attendance. 
....  It  is  in  towns  where  there  is  not  a  proper  public  sen- 
timent demanding  the  effective  enforcement  of  the  laws  that 

'  Mass.  Sch,  Report^  1894-5,  P-  54°'  '  ^^*^  542. 
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such  an  officer  would  do  his  best  work.  He  would  create  a 
public  sentiment  in  favor  of  the  law  by  the  good  effects 
which  would  soon  be  evident'  More  than  once  before  this 
the  Massachusetts  Reports  have  cited  the  example  of  Con- 
necticut and  urged  greater  centralization." 

It  appears,  therefore,  from  the  foregoing  that  while  the 
principle  of  compulsory  education  has  taken  a  very  deep 
hold  on  public  sentiment  in  Massachusetts,  and  while  the 
law  relating  thereto  is  being  well  enforced  in  many  parts  of 
the  State,  still  the  law  is  very  unequally  executed  throughout 
the  State,  owing  to  absence  of  a  strong  central  administra- 
tion of  the  same;  (2)  that  the  defects  of  the  local  system  of 
administration  are  being  recognized,  and  a  centralized  ad- 
ministration of  the  laws  is  more  and  more  becoming  to  be 
recognized  not  only  as  innocent  and  safe,  but  salutary  and 
necessary.  Perhaps  it  is  not  too  much  to  predict  that  in  the 
near  future  Massachusetts  will  wisely  follow  the  lead  of  Con- 
necticut, and  turn  in  practice  from  the  ^*  local  option " 
system  to  a  **  centralized  "  system. 

It  is  interesting  to  turn  to  a  brief  consideration  of  the 
compulsory  system  of  Connecticut,  which  State  has  from  the 
start  set  the  example  for  Americans  of  a  system  of  adminis- 
tration in  this  field  which  is  at  once  rational  and  effective. 
The  vital  part  of  the  Connecticut  compulsory  law  is  con- 
tained in  the  following  language :  '*  All  parents  and  those 
who  have  the  care  of  children  shall  bring  them  up  in  some 
honest  and  lawful  calling  or  employment,  and  instruct  them 
or  cause  them  to  be  instructed  in  reading,  spelling,  writing, 
English  grammar,  geography  and  arithmetic.  And  every 
parent  or  other  person  having  control  of  any  child  over 
eight  and  under  sixteen  years  of  age,  whose  physical  or 
mental  condition  is  not  such  as  to  render  its  instruction  in- 

*  Mass,  Sch,  Report,  1 894-5,  pp.  567-8. 

•  Cf.,  for  example,  vol.  1,  p.  184;  vol.  lii,  p.  235;  vol.  liv^p.  113. 
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expedient  or  impracticable,  shall  cause  such  child  to  attend 
a  public  day  school  regularly  during  the  hours  and  terms 
while  the  public  schools  in  the  district  wherein  such  child 
resides  are  in  session,  or  elsewhere,  to  receive  thorough  in- 
struction during  said  hours  and  terms  in  the  studies  taught 
in  said  public  schools.  But  children  over  fourteen  years  of 
age  shall  not  be  subject  to  the  requirements  of  this  section 
while  lawfully  employed  to  labor  at  home  or  elsewhere."  * 
Section  29  fixes  a  penalty  not  to  exceed  five  dollars  fine  for 
each  week's  failure  to  comply  with  the  above.  Penalty  is 
not  incurred,  however,  when  the  child  is  destitute  of  clothing 
suitable  for  attending  school  and  the  parent  is  unable  to 
provide  the  same,  or  when  the  mental  or  physical  condition 
of  the  child  renders  such  instruction  impracticable.  Sec. 
40  requires  towns  to  appoint  truant  officers.  The  language 
of  the  law  is  singularly  clear  and  specific  throughout  and 
difficult  of  evasion.  But  the  most  important  and  character- 
istic feature  of  the  Connecticut  law  is  its  system  of  execu- 
tion. The  significant  language  of  the  law  concerning  this  is 
as  follows:  "The  State  board  of  education  may  appoint 
agents,  under  its  supervision  and  control,  for  terms  of  not 
more  than  one  year,  who  shall  be  paid  not  to  exceed  $5  per 
day  for  time  actually  employed,  and  necessary  expenses,  and 
whose  accounts  shall  be  approved  by  said  board  and 
audited  by  the  comptroller.  The  agents  so  appointed  may  be 
directed  by  said  board  to  enforce  the  provisions  of  the  law  re- 
quiring  the  attendance  of  children  in  school^  and  to  perform 
any  duties  necessary  or  proper  for  the  due  execution  of  the  du-- 
ties  and  powers  of  the  boards ' 

Here  then  we  have  a  thoroughly  centralized  system  of  ad- 
ministration for  the  compulsory  law — a  very  definite  law, 
definite  local  officials  subject  to  the  direction  of  a  central 
machinery.     We  have  seen  this  system  cited  by  way  of  con- 

*  Sch,  Unut  1896,  sec.  28.  *  Ibid,,  se&  15. 
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trast  with  the  Massachusetts  system.  Let  us  see  directly 
how  compulsory  education  has  operated  in  Connecticut 
under  this  system  of  administration,  which  has  practically 
existed  ever  since  the  passace  of  the  Act  of  1872.  Perhaps 
we  can  show  the  workings  of  the  system  in  no  better  manner 
than  by  making  a  few  quotations  from  the  State  Reports 
from  1872  to  the  present  time.  As  early  as  1873  we  find 
the  following  statement:  "The  law  is  generally  approved 
and  I  learn  of  no  opposition  to  it.  .  .  .  It  is  certainly  in- 
creasing the  attendance  in  many  places."'  In  the  report  for 
1875  (p.  27)  we  find  the  following  statement:  "In  Connec- 
ticut public  sentiment  is  steadily  growing  in  favor  of  the 
legal  prevention  of  illiteracy.  Stringent  as  are  our  laws  on 
this  sublect,  they  have  awakened  no  public  opposition.  .  .  . 
A  few  parents — I  have  not  heard  of  a  dozen  in  all — openly 
defied  the  law,  but  as  soon  as  they  found  that  the  law  was 
imperative  and  that  legal  complaints  were  made  out  against 
them,  they  were  glad  to  stay  proceedings  by  compliance 
with  its  provisions."  The  same  report  (p.  29)  contains  the 
following  important  direct  allusion  to  the  work  of  the  State 
Agent :  "  A  journey  of  the  Agent  or  Secretary  to  the  re- 
motest district  of  the  State  would  be  amply  compensated  by 
the  addition  of  a  single  child  to  the  regular  attendance  at 
school.  For  the  very  purpose  of  increasing  the  attendance, 
the  Agent  is  now  chiefly  occupied  in  visiting  schools,  school 
officers,  and  in  some  cases  parents."  We  get  a  good  idea  of 
the  efficiency  of  the  centralized  administration  of  the  law 
from  the  number  of  prosecutions.  There  were  nine  prosecu- 
tions of  employers  between  1875  and  1886,  and  fifty-two 
prosecutions  of  parents  and  guardians  during  the  same  years.' 
Mr.  Giles  Potter,  who  has  been  the  State  Agent  ever  since 
the  adoption  of  the  law,  says  "  there  have  been  prosecutions 
of   parents   or    employers    every    year    since     1878.      But 

*  Sch,  Rep,^  1873,  p.  140. 
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constant  efforts  have  been  made  to  secure  the  due  observance 
of  these  laws  by  other  means.  ...  In  enforcing  these  laws, 
much  has  been  done  by  school  visitors  and  other  local 
officers  by  cooperating  with  the  agent  of  the  State  Board."' 
In  1887  there  were  six  prosecutions  of  employers  and  thirty 
prosecutions  of  parents  and  guardians.  Concerning  this 
unusually  large  number  of  prosecutions  Mr.  Potter  says :  "  I 
have  endeavored  to  follow  up  more  thoroughly  than  formerly 
cases  where  it  had  been  found  that  there  had  been  criminal 
neglect  on  the  part  of  parents  and  others  having  control  of 
children.  In  doing  this  a  much  larger  number  of  parents 
have  been  prosecuted  .  .  .  than  in  any  former  year."^  In 
1889  there  were  seven  prosecutions  of  employers  and  twenty- 
nine  prosecutions  of  parents.  In  this  year  764  children 
illegally  absent  were  sent  to  school.  In  1894  there  was 
a  total  of  twenty-two  prosecutions.  Concerning  these  prose- 
cutions in  general  Mr.  Potter  says :  "  Prosecutions  of  parents 
and  others  having  control  of  children  have  been  made  only 
in  cases  where  there  has  been  continued  neglect  of  the  chil- 
dren and  defiance  of  law.  It  is  not  pleasant  to  resort  to 
such  means,  but  it  is  doubtless  well  that  some  do  make 
themselves  objects  for  the  enforcement  of  the  law  and  exam- 
ples of  what  the  law  can  do."'  He  further  comments  as 
follows :  "  There  is  evidently  an  increasing  tendency  to  re- 
gard violators  of  these  school  laws  as  deserving  punishment 
quite  as  much  as  those  who  do  violate  any  other  criminal 
statutes. ""*  It  is  very  doubtful  if  such  a  sentiment  could  have 
been  created  under  any  mere  local  option  system. 

It  is  very  interesting  to  note  the  change  in  public  senti- 
ment in  Connecticut  during  the  past  twenty-five  years  re- 
garding compulsory  education,  as  developed  by  this  thor- 
oughly business-like  and  centralized  system  of  administration, 

*  Sch  Rep.  1886,  p.  48.  » IHd,^  pp.  48-9.  ^Jhid,,  1888,  p.  32. 
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especially  as  contrasted  with  all  the  other  States  in  which  a 
merely  local  and  ineffective  executive  machinery  has  been 
established.  At  first  twelve  weeks'  attendance  each  year  was 
all  that  could  be  exacted,  and  that  somewhat  reluctantly; 
now  thirty-six  weeks  are  required  in  every  district  in  the 
State.  At  first  the  age  limit  was  eight  to  fourteen  years ; 
now  it  is  eight  to  sixteen  years.  At  first  the  people  were 
opposed  to  the  system,  and  cried  out  against  what  was 
thought  to  be  excessive  centralization;  now  they  send  in 
numerous  requests  from  all  parts  of  the  State  each  year  for 
the  services  of  these  same  agents  of  the  central  board.  In 
short,  everything  goes  to  show  that  the  system  is  working 
admirably. 

And  what  has  proven  true  in  Connecticut  probably  might 
and  perhaps  will  prove  true  in  other  States  of  the  Union. 
When  compulsory  education,  even  in  its  dilutest  form,  was 
first  agitated  in  this  country,  it  was  everywhere  declared  to 
be  unsuited  to  the  '* genius"  of  the  people;  "the  first  step 
towards  centralization,"  **  opposed  to  the  spirit  of  American 
institutions,"  and  other  like  shocking  epithets  were  hurled 
at  it  from  every  quarter.  But  as  the  Commissioner  of  Edu- 
cation says :  "  The  arguments  and  discussions  of  30  years  or 
more  have  been  gradually  silencing  opposition,  and  public 
sentiment  is  slowly  crystallizing  in  the  direction  of  requiring 
by  law  all  parents  to  provide  a  certain  minimum  of  school 
instruction  for  their  children.  This  tendency' is  unmistak- 
able y^  Facts  indicate  very  plainly  that  Americans  are 
getting'  over  their  proverbial  fear  of  such  phrases  as  the 
above,  and  are  being  converted  to  compulsory  education  by 
its  evident  practicability.  It  is  no  longer  deemed  sufficient 
in  a  free  public  school  system  like  ours  to  simply  give  every 
child  an  opportunity  to  acquire  an  elementary  education, 
but  the  very  safety  of  the  State  imperatively  demands  the 

>  Com,  Educ,  Rep,,  1888-89,  P-  470- 
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certain  securing  of  this  great  essential  of  good  citizenship  to 
every  child. 

Furthermore  it  is  noticeable  that  our  State  officials  are  no 
longer  afraid  to  quote  favorably  European  precedents  and 
models    in    educational   administration.      For   example,   as 
early  as  1872,  State  superintendent  Bateman  of  Illinois  said : 
"  It  has  been  proved  that  the  intervention  of  the  legislature, 
by  means  of  compulsion,  is  necessary  to  perfect  the  Ameri- 
can school  system — that  such  intervention  is  not  unconsti- 
tutional or  tyrannical;    that  the    allegations   as  to  the  in- 
compatibility of  such  laws  with  the  nature  and  spirit  of  our 
political  system  are  unfounded,  as  also  are  the  apprehensions 
concerning  the  assumed  harshness  and  severity  of  their  en- 
forcement ;   that  the  operation  of  such  laws  in  many  of  the 
most  enlightened  States  of  Europe  is  a  vindication  of  their 
wisdom  and  beneficence,  affording  an  example  that  may  be 
safely  followed**^     Three  years  later,  the  State  superintend- 
ent of   California  uttered  the  following  pungent  truth  con- 
cerning this  point:  "There  can  be  nothing  ««- American  in 
adopting  «t?«-American  means   to  eradicate  «t?;/-American 
evils  which  refuse  to  yield  to  American  means."'     And  since 
the  above  comments  were  made,  one   finds  in  the  various 
State   reports  very  many  references  to  the   more   effective 
centralized   administration    of   European  countries,   and    of 
Connecticut,  in  the  line  of  compulsory  education,  as  some- 
thing desirable  for  other  American  States  to  copy.     What  is 
indeed   wanted  in  America  to  make  compulsory  education 
thoroughly  successful,  is  a  strong  administrative  department 
at  the  head  of  the  system  in  each  State.     Connecticut,  one 
of   the   earliest    and    staunchest    upholders   of    local   self- 
government,  has  taken  the  lead  in  asserting  that,  in  this  one 
realm  at  least,  this  time-honored  and  hoary  principle  must 
be  supplemented  by  efficient  State  control ;  and  while  many 

'  ///.  Sch,  Rep.y  1872,  p.  187.  »  CaL  Sch.  Rep,^  1874-75,  p.  35. 
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States  still  lag  and  none  have  come  up  to  the  standard  set 
by  Connecticut,  a  few  are  following  close  in  her  tracks,  and 
the  tendency  is  already  quite  strong  in  the  direction  of  a  wise 
centralization  of  administration  in  this  realm.' 

'  It  may  be  well  to  also  note  here  that  the  State  superintendent  of  New  York  is 
authorized  "  to  employ  such  assistants  as  he  may  deem  necessary  "  to  enforce  the 
compulsory  attendance  law  of  that  State.     Cf,^  Act  1894,  sec.  10. 


CHAPTER  VI 

STATE  REGULATION  OF  T]^XT-BQj@lSS 

During  the  past  twenty-five  years  a  great  manj^  tews  haye 
been  passed  by  the  various  States  and  Territoriei;  regutatiii^ 
the  selection,  adoption  and  supply  of  school  text-boc4t8.  A 
brief  examination  of  these  laws  will,  I  think,,  prove  interest- 
ing and  profitable,  as  they  reveal  another  strong  tendiency 
towards  centralization  in  educational  administration.  Let  u^. 
examine  these  laws  with  reference  to  the  foltp^ipg  three 
subjects : 

A,  The  various  kinds  of  uniformity  establishied. 

B,  The  various  periods  of  use  prescribed'. 
C  The  various  systems  of  supply. 

{A)  h.  very  few  of  the  States  and  Tferritories  have  no 
laws  whatever  on  the  subject  of  text-bpok  uniformity. 
Many  of  the  States  have  as  yet  only  madi?  district  uni/ormi^ 
compulsory.*  In  a  few  of  these  States,  however,  the  State 
superintendent  is  authorized  to  recommend  text-books  fbi; 
uniform  adoption."  Several  States  go  one  $tep  furthjer  andi 
make  township  uniformity  compulsory^  The  ae^ift  stage  o4 
centralization  would  naturally  be  county,  uniformity,  and*  at 
least  seven  States  have  made  this  system  qompulsory/L 
Furthermore  two  other  States  have  passed  permissive  county 
uniformity  laws.^     New  Jersey  has  a  system  which  is  a  cross 

>  Ark.,  Col.,  in.,  la.,  Kan.,  Mich.,  Neb.,  N.  Y.,  N.  D.,S.  D.,  a,  Pa.,,Teiiiv,  Wi%, 

>  Wisconsin  and  Arkansas.    In  the  latter  State  the  attorney  general  has  held* 
that  district  directois  in  adopting  text-books  are  confined  to,  tijb^  list  prepaced  by 
the  State  saperintendent.  '  Mass.,  Me.,  Ct.,  N.  H.,  R.  I. 

*  Fla.,  Ga.,  Ky.,  Md.,  Miss.,  Vt.,  N..C.  » la.,  I^ao, 

191]  49 


JO  CBNTRAUZA  TION  IN  EDUCA  TION  [192 

between  district  and  county  uniformity.  In  this  State  dis- 
trict boards  "  in  connection  with  the  county  superintendent" 
prescribe  text-books  for  the  schools  under  their  charge.  In 
Tennessee,  county  superintendents  recommend  text-books 
"  with  a  view  to  securing  "  county  uniformity.  At  least  six- 
teen States  and  Territories  *  have  gone  to  the  extreme  of 
centralization  in  the  direction  of  text-book  uniformity  by  es- 
tablishing a  system  of  compulsory  State  uniformity  under 
the  control  of  the  central  educational  authorities.  The 
Kentucky  State  board  of  education  recommends  lists  of  text- 
books from  which  county  superintendents  must  select.  The 
school  law  of  Connecticut '  empowers  the  State  board  of  ed- 
ucation to  prescribe  text^books  for  the  State,  but  the  power 
has  never  been  exercised.  Several  of  the  States  which  have 
not  established  a  general  system  of  State  uniformity  have 
prescribed  a  text-book  in  physiology  and  hygiene  for  use  in 
all  the  schools  of  the  respective  States.  Some  of  the  above 
States  impose  the  penalty  of  forfeiture  of  their  share  of  the 
school  fund  upon  all  localities  not  complying  with  the  above 
laws. 

{B)  The  majority  of  the  States  have  asserted  the  princi- 
ple of  State  control  over  the  local  authorities  by  prescribing 
a  period  during  which  text-books  cannot  be  changed.  This 
period  is  three  years  in  Arkansas,  North  Carolina,  Pennsyl- 
vania, Rhode  Island  and  Wisconsin ;  four  years  in  California, 

■ 

Colorado,  Idaho,  Illinois,  Louisiana  and  Virginia;  Jive  years 
in  Connecticut,  Delaware,  Florida,  Georgia,  Iowa,  Kansas, 
Kentucky,  Maine,  Michigan,  Missouri,  Mississippi,  Nebraska, 
New  -Hampshire,  New  York,  South  Carolina,  Vermont  and 
Washington ;  six  years  in  Indiana,  Montana  and  Oregon. 
The  Minnesota  law  of  1877  prescribed  a  period  oi  15  years; 

*  Ariz.,  Cal.,  Del,  Id.,  Ind.,  La.,  Mo.,  Mont.,  Ncv.,  Or.,  S.  C,  UUh,  Va.,  Wash., 
W.  Va.,  Wy. 

*  Sch.  Zmp,  1896,  sec.  13. 
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the  law  of  1893  a  period  not  less  than  3  nor  more  than  5 
years. 

{€)  Several  systems  of  supplying  text-books  to  pupils 
are  prevalent  in  the  various  States,  the  most  important  of 
which  are  the  following : 

/.  Individual  purchase  in  an  open  market  This  plan, 
which  implies  no  State  control  whatever,  is  perhaps  as  yet 
the  most  common  one.  It  is  established  in  at  least  fifteen 
States.* 

//.  Contract  system.  Under  this  system  either  the  State 
or  the  local  authorities,  by  means  of  contracts  with  the  pub- 
lishers, regulate  or  control  the  wholesale  or  retail  price  of 
text-books,  or  both.  Such  contracts  are  made  by  county 
authorities  in  five  States;'  by  State  authorities  in  twelve 
States.3  The  general  practice  under  the  State  contract 
system  is  for  publishers  to  make  bids  for  furnishing  all  the 
schools  of  the  State  with  one  or  more  of  the  State  series  of 
text-books,  and  for  the  State  board  of  education  to'  decide 
which  proposition  it  will  accept.  In  Montana  and  West 
Virginia  the  prices  of  text- books  are  directly  fixed  by  law; 
in  Ohio  by  the  so-called  '*  School-book  board." 

It  is  interesting  to  here  allude  to  the  complicated  and 
highly  centralized  State  contract  system  established  by  the 
Minnesota  law  of  1877.  Although  this  law  has  now  been 
repealed,  it  illustrates  most  admirably  the  fact  that  the  prin- 
ciple of  *'  local  self-government "  is  sometimes  cast  com- 
pletely to  the  winds  and  the  most  extreme  -centralization 
adopted  in  order  to  achieve  some  much  desired  end.  Under 
this  Minnesota  law  the  State  entered  into  a  15-year  contract 
with  Mr.  D.  D.  Merrill  to  furnish  a  series  of  text-books  for  the 

« - 

'  Al.,  Ark.,  Col.,  Ct.  (except  in  towns  and  districts  haying  the  free  text-book 
system),  Ga.,  111.,  Ky.,  Mich.,  N.  J.,  N.  Y.,  N.  D.,  S.  D.,  S.  C.,Tenn.,  Tex. 

'  Kan.,  Md.,  Miss.,  N.  C,  Vt. 

» Id.,  Ind.,  la.,  Mo.,  Mont.,  Nev.,  O.,  Or.,  Va.,  Wash.-,  W.  Va.,  Wy. 
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schools  of  the  State.  The  State  fixed  the  standard  of  quality 
and  the  maximum  price  of  said  books.  The  law  was  to  be 
executed  by  school  districts  under  penalty  of  forfeiture  of 
their  share  of  the  State  school  moneys. 

It  seems  that  the  various  plans  of  State  uniformity  and 
State  contract  have  attracted  considerable  criticism  in  dif- 
ferent parts  of  the  country.  The  following  stinging  denun- 
ciation by  Supt.  A.  P.  Marble,  now  of  New  York,  may  per- 
haps be  taken  as  a  sample  of  the  kind  of  criticism  and  oppo- 
sition aroused :  "  These  attempts  at  State  interference  with 
that  which  does  not  belong  to  the  State  have  not  been  suc- 
sessful.  .  .  .  They  are  contrary  to  the  genius  of  our  institu- 
tions. .  .  .  State  decree  is  usurpation.  .  .  .  State  contract, 
the  next  step  towards  Russia,  is  a  further  usurpation;  it 
perverts  the  functions  of  the  State  from  government  to  busi- 
ness, from  making  laws  for  the  general  good  to  selling 
school  books,  with  a  purpose,  by  no  means  accomplished 
with  any  certainty,  of  saving  a  few  cents  yearly  to  the  indi- 
vidual citizen."*  I  have  no  desire  or  intention  to  attempt  to 
discuss  the  merits  of  State  uniformity  and  State  contract  or 
to  refute  the  objections  raised.  Certainly  it  is  true  that  this 
system  is  a  long  step  towards  centralization ;  but  I  simply 
accept  the  actual  conditions  as  facts  showing  a  tendency  in 
this  direction,  whether  salutary  or  otherwise.  It  is  only  fair, 
however,  for  me  to  briefly  quote  from  the  opinion  of  repre- 
sentative officials  in  the  States  which  have  actually  tried 
these  more  centralized  systems.  We  may  then  be  better 
able  to  judge  of  the  real  strength  and  probable  durabilit}'^  of 
this  tendency.  The  State  superintendent  of  Louisiana  in 
1889  said :  "  To  date,  so  far,  the  scheme  to  secure  uniformity 
in  the  use  of  books  at  reduced  prices  has  proven  unsatisfac- 
tory to  those  upon  whom  devolve  the  expenses  of  purchas- 
ing  them."'     The   West   Virginia   superintendent    said    in 

>  C(mi,  Educ,  Rep,,  1S88-9,  p.  575.  »/tf.  Sch.  Rep.,  i888-g,  p.  3. 
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1890:  "Since  1879  the  State  has  by  law  contracted  through 
the  State  superintendent  for  all  public  school-books  and 
fixed  the  maximum  price  at  which  these  books  shall  be  pur- 
chased from  the  publisher  and  sold  by  the  retail  dealers 
throughout  the  State.  This  system  gives  our  people  uniform 
books  at  uniform  prices.  This  system  just  described  is  at 
the  present  time  in  operation  in  this  State,  and  in  my  judg- 
ment gives  very  reasonable  satisfaction.  The  obstacles  in 
the  way  of  making  it  entirely  satisfactory  are  that  in  remote 
sections  of  the  State  the  per  cent,  of  profit  to  the  retail 
dealers  does  not  offer  sufTicient  inducement  to  handle  the 
books,  and  so  the  people  do  not  always  find  a  convenient 
supply  at  hand.  When  these  obstacles  are  removed  and 
some  other  changes  made,  I  believe  our  system  will  render 
almost  entire  satisfaction.*'*  The  Montana  superintendent 
wrote  in  the  same  year :  **  I  believe  in  a  uniform  series  of 
books  for  use  in  the  State,  as  children  are  continually  chang- 
ing residence,  and  the  expense  of  books  for  use  in  the  public 
schools  is  reduced  to  a  minimum.  .  .  .  Our  present  series 
meets  as  a  whole  with  popular  approval.***  The  same  year 
the  Oregon  superintendent  said :  **  This  system  is  satisfactory 
•to  the  people  generally,  so  far  as  I  know; "3  and  the  Wash- 
ington superintendent  said  :  "The  law  requiring  uniform  text- 
books has  given  very  general  satisfaction,  so  much  so  that 
our  legislature,  which  has  just  adjourned,  readopted  it  as  a 
part  of  our  State  code,  ...  I  think  no  better  system  could 
be  adopted  for  our  use  than  the  one  referred  to.*'*  In  1894 
the  Idaho  superintendent  said :  "  The  State  is  to  be  con- 
gratulated upon  the  success  of  the  system,  not  only  in  the 
increased  efficiency  of  her  schools,  but  in  the  great  saving  of 
expense  in  the  purchase  of  books. "^  A  similar  verdict  was 
rendered  in  1890  by  the  Nevada  superintendent.^ 

*  yth  Bien,  Tex,  Sch,  Rep,,  p.  xl  i  i.    *  Ibid,,  p.  xxxv.    '  Ibid.f  xxxviii.    *  Ibid,,  p.  xlii. 
*/</.  Sch,  Rep.,  1S93-94,  p.  22.  •  ylhBien,  Tex,  Sch,  Rep,,  p.  xxxvi. 


5  4  CENTRA  LIZA  TION  IN  ED  I  CA  TION  [  i  gg 

Without  citing  further  expressions  of  opinion,  I  will  simply 
say,  on  the  other  hand,  that  in  judging  this  question  due 
weight  must  be  given  to  the  fact  that  Minnesota,  after  a  long 
trial,  and  North  Carolina,  after  a  short  trial,  have  both  abol- 
ished the  system  of  State  contract.  But  in  judging  the 
general  tendency  in  this  direction,  we  must  also  remember 
that  Indiana,  which  has  one  of  the  best  school  systems  in  the 
country,  established  a  system  of  State  contract  in  1889; 
Missouri,  in  1891 ;  and  Idaho,  in  1893.  Friends  of  the  sys- 
tem seem  to  be  raised  up  more  rapidly  than  its  enemies. 
Furthermore,  it  may  not  be  amiss  to  say  that  the  system  re- 
cently abolished  in  Minnesota  was  not  the  typical  State  con- 
*tract  system,  and  contained  some  special  features  which  were 
objectionable  in  themselves,  but  not  necessarily  condemna- 
tory of  the  general  system.  As  far  as  concerns  the  abolition 
of  the  State  contract  system  in  North  Carolina,  it  is  known 
that  this  was  done  by  a  Legislature  which  was  proverbially 
Tuthless  in  its  treatment  of  the  existing  school  law  of  the 
State,  and  this  in  face  of  strong  opposition  by  prominent 
educators  and  officials  of  the  State.' 

It  may  also  aid  us  in  judging  of  the  strength  of  this  ten- 
dency towards  centralization  to  glance  at  the  legal  and  con-- 
stitutional  phase  of  the  question.  Of  course,  the  enemies  of 
State  uniformity  and  State  contract  have  frequently  contested 
its  constitutionality,  but  it  would  seem  that  they  have  been 
clearly  defeated  on  this  phase  of  the  question.  The  follow- 
ing quotation,  from  the  opinion  in  the  Indiana  case  of  State 
vs.  Haworthy^  may  be  taken  as  a  type  of  the  opinions  ren- 
dered on  the  same  or  similar  questions  in  several  States :  "  It 
is  impossible  to  conceive  of  a  uniform  system  of  common 
schools  without  power  lodged  somewhere  to  make  it  uni- 
form ;  and,  even  in  the  absence  of  express  constitutional 
provisions,  that  power  must  lie  in  the  legislature.     If  it  does 

*  N,  Car,  Rep.^  1893-94,  p.  34.  '122  Ind.,  462. 
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reside  there,  then  that  body  must  have,  as  an  incident  of  the 
principal  power,  the  authority  to  prescribe  the  course  of 
study  and  the  system  of  instruction  that  shall  be  pursued  and 
adopted,  as  well  as  the  books  which  shall  be  used.  .  .  .  Hav- 
ing this  authority,  the  legislature  may  not  only  prescribe 
regulations  for  using  such  books,  but  it  may,  also,  declare 
how  the  books  shall  be  obtained  and  distributed.  If  it  may 
do  this,  then  it  may  provide  that  they  shall  be  obtained 
through  the  medium  of  a  contract  awarded  to  the  lowest 
bidder.  .  .  .  The  statute  is  not  within  the  constitutional  pro- 
visions directed  against  monopolies.  .  .  .  The  .object  oi  the 
act  is  to  secure  books  for  the  public  schools,  by  means  of 
open  competition  after  full  notice."'  In  a  similar  opinion 
the  Supreme  Court  of  Minnesota,  in  the  case  of  Currier  vs. 
Merrill^  held  that  the  State  could  compel  the  patrons  of  the 
schools  to  buy  the  books  from  its  officers ;  and  the  Supreme 
Court  of  California  held,  in  the  case  of  the  People  vs.  State 
Board  of  Education,  that  the  decisions  of  the  State  board  as 
to  text-books  were  final,  and  must  be  obeyed  by  all  local 
boards  and  officers.  It  seems  quite  clear,  from  the  cases 
cited,  that  this  form  of  centralization  is  already  recognized  in 
our  jurisprudence  and  upheld  by  our  courts  as  constitutional, 
in  spite  of  the  strong  American  predilections  towards  local 
self-government. 

Furthermore,  while  one  can  easily  find  in  some  States 
which  have  not  adopted  any  such  centralized  system  many 
expressions  of  holy  horror  over  the  desecration  of  American 
institutions  and  departure  from  the  straight  and  narrow  path 
of  local  self-government,  one  notes  that  these  objections  have 
weighed  very  lightly  in  those  States  which  have  made  up 

^  The  same  general  doctrine  has  been  distinctly  asserted  in  other  cases,  /.  ^., 
SiaU  V,  //atuAins,  44  Ohio  St.,  98;  Currier  v,  AferriU,  25  Minn.,  i;  Bancroft 
V.  Thayer,  5  Sawyer,  502  (Oregon);  State  v.  State  £d,  Educ.,  18  Nev.,  173; 
People  V,  State  Bd,  Educ,  49  Cal.,  684. 
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tbi&Hr  nrffids  ^dtt  thid  form  of  c6ntrali2ation  is  wise  and  ex- 
|3fediefill.  It  'Seewifs  ferr  to  conclude,  therefore,  that  whatever 
ftt'ay  tjre  tJi^  tninfis  or  demerits  of  State  uniformity  and  State 
CbtftI'dl,  there  ts  a^  a  -matter  of  fact  quitfc  a  decided  tendency 
to«tiratds  this  'form  of  centralization,  and  Seemingly  this 
Xis^^ncy  is  ifitr^srng  rather  than  waning. 

m.  Free  Text-Sook  System.  Under  this  system  text- 
4>ot)%s  are  purchased  by  the  district,  township  or  county  and 
lioaned  to  the  pupils  free  of  charge,  subject  to  Such  rules  and 
regulations  as  the  authorities  may  prescribe.  The  following 
States  have  practiced  State  interference  to  the  extent  of 
making  this  system  of  supply  compulsory :  Delaware,  Idaho, 
Maine,  Massachusetts,  Nebraska,  New  Jersey,  New  Hamp- 
shire and  Pennsylvania.  Permissive  laws  authorizing  local 
authbrities  to  adopt  this  system  have  been  passed  in  at  least 
Ml  di  the  following  States:  Colorado,  Connecticut,  Michi- 
g^,  Minnesota,  North  Dakota,  Vermont  and  Wisconsin. 
Since  tSSS  the  county  boards  in  Maryland  have  been  au- 
•fliorized  t<i  sell,  rent  or  furnish  text-books  free,  at  their  own 
option.  Text-books  aire  also  furnished  free  in  a  number  of 
cities,  towns  and  districts  in  New  York  and  Rhode  Island. 
•Quite  a  number  of  other  States  reguire  local  authorities  to 
furnish  free  text-books  to  indigent  children,  and  still  others 
authorize  this. 

From  the  foregoing  brief  statement  it  is  evident  that  there 
is  a  very  strong  tendency  in  the  eastern  section  of  the  coun- 
try toward  this  system  of  free  text-books,  and  also  a  slight 
tendency  in  the  West  in  the  same  direction.  Six  eastern 
States  and  two  western  States  have  thus  far  made  this  system 
compulsory ;  and  there  are  at  least  five  other  eastern  States 
and  five  other  central  and  western  States  in  which  this 
system  is  tiihtv  practiced  or  authorized  by  law.  It  is  fair  to 
infer,  \  think,  that  the  permissive  laws  in  the  above  States 
will  soon  prove  to  be  steps  toward  compulsory  laws,  as  they 
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have  already  in  some.  It  is  quite  evident,  therefore,  that 
there  is  a  strong  tendency  in  this  field  towards  State  control, 
and  the  probability  that  this  tendency  will  grow  stronger  and 
stronger  in  the  near  future  is  increased  by  the  fact  that  the 
system  seems  to  be  very  enthusiastically  indorsed  in  many 
school  reports  and  elsewhere,  and  on  very  substantial 
grounds.'  I  think  it  interesting  to  quote  in  conclusion  on 
this  point  the  following  positive  statement  and  prediction 
contained  in  the  Indiana  school  report  for  1888  (p.  431): 
•'  Free  books  are  a  logical  consequence  of  free  schools.  The 
people  need  not  be  scared  by  the  bugbear  of  paternal  gov- 
ernment, which  the  advocates  of  laissez-faire  in  this  country 
perpetually  invoke.  Many  things  that  may  be  left  to  indi- 
vidual enterprise  in  a  frontier  country,  such  as  our  own  was 
fifty  years  ago,  can  no  longer  be  trusted  to  such  agencies 
when  civilization  thickens,  the  struggle  becomes  severe,  and 
the  whole  machinery  a  hundred-fold  more  complex.  The 
question  of  State  schools  is  .pretty  fairly  settled  in  this  coun- 
try in  favor  of  that  system.  When  once  it  is  established  that 
free  books  are  essential  to  the  efficiency  of  these  schools  in 
the  training  of  the  masses,  question  as  to  expediency  will  be 
at  an  end.'' 

IV,  State  Publication,  A  very  extreme  and  unique  case 
of  centralization  in  school  administration  is  the  California 
system  of  State  publication  of  text-books.  This  system  was 
established  in  1885  in  conformity  to  a  constitutional  amend- 
ment of  the  previous  year.  Under  this  system  the  State 
board  of  education  has  had  compiled  and  copyrighted  a  ser- 
ies of  text-books,  and  the  same  has  been  printed  under  the 
direction  of  the  government  printer.  The  books  are  furn- 
ished to  pupils  at  cost,  and  retail  dealers  are  required  to 
make  an  affidavit  that  they  will  not  sell  them  at  a  price  ex- 

'  QC,  for  example,  ^Ih  Bien,    Tex.  Sch.  Rep.^  p.  xxxix,  and  Id.  Sch.  Rep^ 
«893-4»  pp.  22-23. 
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ceeding  that  fixed  by  the  State  board.  County  school 
boards  are  required  to  provide  a  "  revolving  fund  "  in  order 
to  enable  county  superintendents  to  purchase  the  State  text- 
books.' 

It  is  not  within  my  purpose  to  fully  discuss  the  merits  and 
demerits  of  State  publication.     It  will  suffice  to  make  a  few 
quotations  from  the  statements  of  the  California  State  super- 
intendent concerning  the  same.     In  the  school  report  for 
1890  (pp.  37-42)  he  says:  "The  advantages  of  State  pub- 
lication are  that  it  has  relieved  county  boards  of  education, 
from  the  solicitations  of  book  agents ;  that  it  has  reduced 
the  prices  of  the  books  from  former  rates,  and   that  the- 
money    spent    therefor    has    been    retained    in    our    own- 
State.     The  disadvantages  claimed  are :  firsU  that  it  costs^ 
the  State  more  to   manufacture   the  books  than  it  would 
cost   a   private   publishing   house.     This   is  true,    because 
the   State    pays   its    employes    a    higher    rate    of    wages* 
and    requires  only  eight  hours   of  daily   service;    second^ 
the    lack    of    all    competition   in   the    authorship;    thirdr 
the  intrusting  of  the  work  of  supervision  to  a  board  whose 
members  are  already  burdened  with  duties  and  which  is  sub- 
ject  to  frequent  changes."     Again  he  says,  in  the  same  re- 
port :  "  The  State  publication  of  text-books  in  California  has 
undoubtedly  been  one  factor  in  causing  the  publishers  of 
school  books  generally  to  reduce  their  prices,  and  there  is 
not  now  so  great  a  difference  between  the  prices  of  our  State 
series  and  those  of  private  publishers."     It  would  seem  that 
some  of  the  disadvantages  mentioned  are  not  necessarily  aa 
incident  of  State  publication.     Lower  wages  might  be  paid, 
if  it  were  desirable,  and  the  expense  of  printing  thus  reduced ; 
and  the  supervision  of  the  work  might  be  given  to  a  special 
board.     But  whatever  the  advantages  or  the  disadvantages 
of  the  system  may  be,  the  fact  remains  that  the  system  has 

^  Act  of  1885,  sees.  I'lo;  also  Act  1887,  sees.  1-7. 
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been  in  operation  for  over  ten  years,  and  its  creation  and 
present  existence  furnishes  a  most  admirable  example  of 
centralization  in  administration ;  and  it  furthermore  shows, 
that  California  is  not  at  all  afraid  of  paternal  government  and 
extreme  centralized  administration  in  the  department  of  edu- 
cation when  supposed  advantages  accrue  from  the  same. 
Local  self-government  has  certainly  here  been  left  far  behind 
in  the  search  for  better  administration. 

While  referring  to  this  California  plan  of  State  publication,. 
it  may  be  well  to  note  that  the  Connecticut  State  board  of 
education  is  required  by  law  to  prepare  a  text-book  in  physi- 
ology and  hygiene  for  use  in  the  public  schools  of  the  State/ 
In  accordance  with  this  provision  the  State  board,  in  1886, 
not  only  prepared  but  published  a  small  text-book,  which 
was  widely  circulated  throughout  the  State.  It  has  not  been 
the  practice  of  the  board,  however,  to  insist  on  the  exclusive 
use  of  this  text-book.*  It  is  also  interesting  in  studying  the 
recent  tendencies,  to  note  that  within  the  past  few  years  bills 
have  been  introduced  into  the  Legislatures  of  Indiana,  Ohio,. 
Illinois,  Wisconsin,^ Missouri,  Kansas,  Kentucky,. New  York^ 
Iowa  and  Texas  looking  towards  State  publication  of  text- 
books. One  of  these  bills,  that  of  Illinois,  proposed  to  em* 
ploy  convict  labor  in  this  work. 

^  Sch,  law^  1888,  sec.  9.  *  yfh  Bu  Tex,  Sck,  Rep.,  pp.  xxvii-viii. 


CHAPTER  VII 

STATE  REGULATION  OF  COURSES  OF  STUDY 

Closely  connected  with  the  subject  of  text-book  regula- 
tion is  that  of  regulation  of  courses  of  study. .  Here  again  we 
find  a  strong  tendency  toward  direct  State  control  and  extreme 
centralization  in  administration.  The  school  law  of  at  least 
thirteen  States  *  empowers  either  the  State  superintendent  or 
the  State  board  of  education  to  prescribe  a  uniform  course  of 
study  for  the  common  schools  of  their  respective  States.* 
The  Territorial  board  of  Arizona  is  also  given  the  same 
power.  The  school  law  of  Texas  after  prescribing  a  mini'* 
mum  course  of  study  provides  for  such  other  studies  as  may 
be  "directed  by  the  State  Superintendent." 

At  least  eleven  States,3  which  have  ndtyet  gone  so  far  in 
this  direction  as  the  above,  have  made  a  certain  minimum 
course  of  study  compulsory  upon  the  local  authorities,  the 
course  varying  considerably  in  the  diflferent  States.  Several 
States  not  only  make  a  certain  minimum  course  of  study 
compulsory  in  all  the  common  schools,  but  also  a  further, 
more  extensive  course  for  high  schools.  For  example, 
every  town  in  Massachusetts  containing  500  families  or 
householders  is  compelled  by  law  to  establish  a  high  school 
in  which  shall  be  taught,  in  addition  to  the  subjects  ordinarily 
required,  general  history,  book-keeping,  surveying,  geometry, 
natural  philosophy,  chemistry,  botany,  Latin,  and  the  civil 

»Id.,  Ky.,  La.,  Me.,  Miss.,  Mont.,  Nev.,  N.  D.,  Pa.,  S.  C,  Vt.,  Wash.,  W.  Va. 

'  Many  of  these  States  make  very  minute  regulations  concerning  the  course  of 
Study. 

•  Cal.,  CoL,  Ct.,  Ind.,  Ky.,  Md.,  Mass.,  Tex,,  Tenn.,  Va.,  Wis, 
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polity  of  the  State  and  of  the  United  States.'  Towns  con- 
taining 4000  or  more  inhabitants  are  still  further  required  to 
maintain  instruction  in  Greek,  French,  astronomy,  geology, 
rhetoric,  logic,  intellectual  and  moral  science,  and  political 
economy. "*  Towns  containing  over  10,000  inhabitants  are 
required  to  furnish  to  every  person  over  fifteen  years  of  age 
free  instruction  in  industrial  and  mechanical  drawing.'  By 
an  act  of  June  14,  1894,  towns  containing  20,000  or  more  in- 
habitants are  required  to  maintain  a  course  in  manual  train- 
ing, *'  the  course  to  be  pursued  in  said  instruction  shall  be 
subject  to  the  approval  of  the  State  board  of  education." 
In  Vermont  all  towns  containing  2500  or  more  inhabitants 
are  required,  in  addition  to  the  subjects  noted  above,  to 
maintain  instruction  in  English  literature,  higher  mathe- 
matics, the  sciences,  political  economy,  civil  government, 
general  history  and  rhetoric.'*  The  school  law  of  Maine  re- 
quires that ''  the  course  of  study  in  the  free  high  schools 
shall  embrace  the  ordinary  English  academic  studies,  espec- 
ially the  natural  sciences  in  their  application  to  mechanics, 
manufactures  and  agriculture."^ 

Most  of  the  States  thus  far  mentioned  in  this  chapter,  and 
some  others  which  have  not  gone  quite  so  far  in  State  regu- 
lation as  these,  have  made  compulsory  in  all  the  schools  of 
the  several  States  instruction  in  physiology  and  hygiene, 
**  with  a  special  reference  to  the  nature  of  alcohol  and  nar- 
cotics, and  their  effects  upon  the  human  system."  Among 
the  States  which  have  practiced  State  interference  in  this  re- 
spect are  the  following :  Massachusetts,  Wisconsin,  California, 
Colorado,  New  York,  North  Carolina,  Iowa,  New  Hampshire, 
Minnesota,  Vermont,  Maryland,  Michigan,  Nebraska,  Indiana, 
Pennsylvania,  West  Virginia,  Texas,  Connecticut,  North 
Dakota,  Washington  and  Montana. 

'  Sck.  law,  1892,  ch.  44,  sec.  2.  '  IHd. 

'  Ibid,,  sec.  7.       *  Vermoni  Siat,  1894*  sec.  700.       *  Sch,  law,  1895,  sec.  31. 
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A  very  good  example  of  State  control  over  courses  of 
study  is  displayed  in  the  Minnesota  high  school  board,  re- 
ierred  to  in  Chapter  III.  This  board  is  ako  a  good  iDnstra- 
tion  of  the  fact  iderred  to  in  Chapter  II,  that  State  aid 
inevitably  leads  to  central  conind^  The  degree  of  centraliza- 
tion reached  in  this  Minnesota  board  may  be  jndgcd  from 
the  following  brief  quotations  from  the  school  law.  The 
board  is  required  to  periodically  "  visit  each  school  receiving 
aid."  It  has  **  full  discretionary  power  to  consider  and  act 
upon  applications  of  schools  for  State  aid,  and  to  prescribe 
the  conditions  upon  which  said  aid  shall  be  granted."'  It 
also  has  the  "  power  to  establish  any  necessary  and  suitable 
rules  and  regulations  relating  to  examinations,  reports, 
acceptance  of  schoob,  courses  of  study,  and  other  proceed- 
ings under  this  acL"* 

^SiaLMimm^  1894,  lec  3873.  •  iUd^  kc  3871. 


CHAPTER  VIII 

STATE   CONTROL   OF  TEACHERS'   EXAMINATIONS 

In  no  department  of  school  administration  is  effective  cen- 
tral control  and  supervision  more  necessary  and  vital  than  in 
the  examination  and  determination  of  the  qualifications  of 
teachers,  and  yet,  in  all  the  States,  until  quite  recently,  this 
-clement  has  been  conspicuously  lacking.  The  time-honored 
practice  has  been  to  leave  this  matter  to  the  unrestricted 
action  and  caprice  of  local  authorities.  But  experience  and 
-*•  grinding  necessity"  have  gradually  developed  a  tendency 
toward  centralization,  and  direct  State  control  in  this  admin- 
istrative field.  In  many  States  this  tendency  is  still  rather 
weak,  but,  on  the  other  hand,  it  is  quite  strong  in  others. 

Undoubtedly  the  State  which  has  gone  the  farthest  in  this 
direction  is  New  York,  she  having  developed  a  very  com- 
plete system  of  uniform  State  examinations  under  thorough 
central  control.  The  system  has  been  in  nominal  existence 
for  a  number  of  years,  but  has  recently  been  greatly 
improved  and  rendered  a  reality.  As  the  system  now  stands 
it  is  uniform  throughout  the  State,  except  in  certain  school 
districts  organized  under  special  acts.  The  questions  for  ex- 
amination are  uniform  and  are  prepared  under  the  direction 
of  the  superintendent  of  public  instruction.  Examinations 
occur  on  the  same  date  in  every  commissioner  district  in 
the  State.  But  the  special  point  of  superiority  in  the  New 
York  system  is  the  fact  that  there  is  a  really  eiTective  and 
permanent  State  board  of  examiners,  consisting  of  exper- 
ienced professional  officers  long  identified  with  the  educa- 
ao5]  63 
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tional  work  of  the  State.  This  board,  consisting  of  five 
members. and  two  clerks,  was  organized  June  i,  1894.  All 
answer  papers  submitted  by  candidates  throughout  the 
State  are  forwarded  to  the  central  department,  and  there  ex- 
amined and  marked  by  the  State  board  free  from  the  in* 
fluences  of  favoritism  and  personal  prejudice.  This  board  is 
established  on  a  non-partisan  basis.* 

The  reports  of  the  operation  of  the  above  briefly-outlined 
system  are  certainly  favorable  and  enthusiastic  in  the  ex- 
treme. The  State  superintendent,  in  January,  1895,  com- 
mented on  the  system  as  follows:  *'This  change  in  the 
method  of  determining  who  are  entitled  to  certificates  is  one 
of  the  greatest  reforms  that  has  been  inauguraited  in  our 
school  system  for  many  years.  ...  It  removes  the  possibil- 
ity of  any  commissioner  exercising  unfair  discretion  for  or 
against  any  teacher.  It  has  lifted  the  system  of  examining 
and  licensing  teachers  above  all  considerations  except  their 
fitness  to  enter  the  service.  .  .  .  The  uniform  system  is  of 
great  advantage  and  convenience  to  teachers.  Under  this 
system  a  certificate  of  any  grade  issued  in  one  county  stands 
for  the  same  value  as  a  certificate  of  corresponding  grade  ia 
any  other  county  in  the  State,  and  a  teacher  who  becomes  en- 
titled to  a  certificate  of  any  grade  may  receive  the  benefits 
to  which  he  or  she  is  entitled  under  such  certificate  in  any 
commissioner  district  in  the  State  without  further  examina- 
tion. ...  It  is  gratifying  to  report  that  the  system  is  meet- 
ing with  success  from  every  standpoint,  is  giving  entire  satis- 
faction, and  has  the  hearty  support  of  all  the  educational 
forces  of  the  State.  ...  Its  results  thus  far  have  more  than 
met  our  most  sanguine  expectations.'*' 

Mississippi  also  has  a  State  board  of  examiners,  appointed 
by  the  governor,  whose  duty  it  is  to  grade  the  papers  of  all 

'  For  fuller  outline  of  the  system,  ^,41  N,  K.  Sch,  Rep,^  pp.  3P-31. 
"  /Wrfl,  pp.  31-32. 
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applicants  for  certificates,  and  which  is  empowered  to  hear 
and  decide  all  appeals  regarding  examinations.'  The  weak 
point  in  the  Mississippi  law  seems  to  be  the  fact  that  the 
compensation  of  the  board  consists  entirely  of  examination 
fees. 

'In  at  least  sixteen  States  and  Territories,*  the  school  law 
provides  that  uniform  examination  questions  shall  be  pre- 
pared either  by  the  State  superintendent,  State  board  of  ed- 
ucation, or  State  board  of  examiners.  In.  most  of  these 
States  the  same  authorities  are  empowered  to  fix  uniform 
dates  for  examinations  and  to  prescribe  rules  and  regulations 
for  conducting  the  same.  Without  specifically  conferring 
this  power  of  preparing  uniform  questions,  the  law  of  New 
Hampshire  provides  that  examinations  shall  be  conducted 
«  by  such  persons  and  in  such  manner  as  the  State  superin- 
tendent may  designate."^  The  Wyoming  State  superintend- 
ent is  empowered  to  "regulate  the  grade  of  county  certifi- 
cates."^ In  Missouri  the  county  superintendents  are  to  be 
guided  by  the  instructions  of  the  Stat^  superintendent  in  the 
examination,  grading  and  licensing  of  teachers."^  The  New 
Jersey  State  board,  acting  under  its  general  power  to  make 
regulations,  has  provided  quite  in  detail  for  a  system  of  uni- 
form examinations."^  In  Indiana  a  system  of  uniform  exam- 
inations under  the  direction  of  the  State  board  of  education 
has  been  evolved  from  the  following  broad  grant  of  power 
made  in  1865  :  "  The  State  board  of  education  is  empowered 
to  take  cognizance  of  such  questions  as  may  arise  in  the 
practical  administration  of  the  school  system  not  otherwise 

'  Sch,  laws  of  i8q6f  no.  i,  sec  4. 

*  Ark.,  Fla.,  Id.,  Kan.,  Mich.,  Miss.,  Mont.,  Nev.,  N.  D.,  O.,  Ok.,  S.  C,  Tenn., 
Tex.,  Vt.,  Wash. 

'Act  March  19,  1895,  ^^'  ^^""'^  i^Srp*  4i* 

^  Com.  Ed,  Rep.^  1893-49  P*  1254*  ^  IHd,^  p.  1220. 

*Sek.iaw,  1895,  PP-  137-42. 
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provided  for."'  The  system  thus  evolved  received  direct 
legislative  sanction  in  1 883  by  the  enactment  of  the  following 
section :  "  Whosoever  shall  sell,  barter,  or  give  away,  to  ap- 
plicants for  license,  or  to  any  other  person,  the  questions 
prepared  by  the  State  board  of  education,  to  be  used  by 
the  county  superintendents  in  the  examination  of  teachers,  or 
in  any  way  dispose  of  said  questions  contrary  to  the  rules 
prescribed  by  said  State  board  of  education,  shall  be  deemed 
guilty  of  a  misdemeanor ;  and  on  conviction  shall  be  fined 
in  any  sum  not  less  than  ten  nor  more  than  two  hundred 
dollars."- 

It  would  seem,  therefore,  that  the  laws  of  the  above  States 
afford  ample  basis  for  quite  thorough  central  control  over 
the  examination  of  teachers.  It  is  well  to  note,  also,  that  in 
a  very  large  number  of  States  which  have  not  gone  so  far  in 
this  direction  as  have  the  above,  there  is  a  system  of  special 
State  certificates  granted  by  the  State  board,  which  certifi- 
cates are  valid  in  any  portion  of  the  State.^  Generally  the 
State  board  is  given  very  large  powers  of  regulation  and  con- 
trol over  these  certificates.-*  In  most  of  the  States  also  the 
subjects  in  which  candidates  are  examined  are  prescribed  by 
the  central  authorities.  It  is  also  very  common  for  the  State 
to  fix  the  general  average  which  all  local  examining  boards 
must  require,  and  to  prescribe  certain  qualifications  and  dis- 
qualifications for  teachers.  Furthermore,  in  many  States 
which  have  not  yet  established  a  complete  system  of  uniform 
examinations  under  central  control,  this  question  is  being 

'  Annot.  Sch,  Una,  1895,  p.  53.  '  /Hd. 

'The  law  of  many  States  provides  that  diplomas  from  State  normal  schools 
shall  be  accepted  by  local  authorities  in  lieu  of  the  regular  examinations.  A  few 
of  the  States  provide  for  the  same  exemption  for  holders  of  teachers'  diplomas 
from  the  State  university  and  certain  colleges. 

*  Generally  certificates  are  revocable  for  good  cause  by  the  authorities  granting 
the  same.  The  New  York  State  superintendent  can  annul  for  cause  any  certificate 
granted  by  any  authority  In  the  State. 
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favorably  agitated  and  urgently  recommended  by  school 
officers  and  others.  It  seems  very  safe  to  conclude,  there- 
fore, from  all  the  foregoing  facts,  that  there  is  a  very  strong 
and  growing  tendency  among  the  States  to  place  the  exam- 
ination of  teachers  under  direct  State  control,  and  to  central- 
ize the  administration  of  the  same.  Here  again,  in  this  field, 
the  new  tendency  at  first  met  with  violent  opposition  in 
some  States.'  As  the  State  superintendent  of  Arkansas  re- 
cently said,  "The  opponents  of  the  system  frequently  called 
up  the  spook  '  centralization,'  and  used  it  in  their  arguments 
to  frighten  the  bystanders.  The  dead  heroes  turn  over  in 
their  graves  when  this  term  is  applied  to  the  machinery  of  a 
State."  But,  in  spite  of  the  "spooks"  and  the  "dead 
heroes,"  the  system  has,  as  we  have  seen,  gained  a  firm  foot- 
hold, and  has  rapidly  banished  its  enemies.  In  this  field, 
also,  it  has  been  clearly  demonstrated  that  the  extreme 
application  of  the  principle  of  "local  self-government"  must 
give  way  if  the  best  possible  school  system  is  to  be  de- 
veloped. 

*  Cf^  for  example,  Mits.  Sch,  Rep^  1S93-95,  p.  41,  and  Fla,  Sck.  Rep,^  1892-94, 
pp.  81-82. 


CHAPTER  IX 

STATE   CONTROL  OF  TEACHERS'  INSTITUTES 

During  the  past  fifty  years  there  has  been  a  very  general 
development  of  teachers'  institutes  until  to-day,  they  are 
established  in  nearly,  if  not  quite,  all  of  the  States  and  Terri- 
tories of  the  Union.  There  is  still,  however,  a  very  great 
diversity  among  the  various  States  in  respect  to  the  mode  of 
organizing,  regulating  and  supporting  these  institutes.  In 
some  States  they  are  wholly  voluntary  associations,  and  in 
others  they  are  made  compulsory  by  law ;  in  some  they  are 
held  directly  under  State  authority,  and  in  others  under  local 
authority ;  in  some  they  are  organized  into  a  State  or  district 
system,  and  in  others  into  a  county  system.  In  some  States 
the '  expenses  are  paid  out  of  State  funds ;  in  others  out  of 
county  funds;  in  others  by  the' fees  for  teachers'  licenses; 
and  in  still  others  by  contributions  from  teachers.  In  some 
cases  the  institutes  are  held  at  regular  times  when  the  schools 
are  closed,  and  in  others  they  are  held  at  any  time  the  various 
local  authorities  may  decide  and  when  the  schools  are  in 
session ;  in  some  the  schools  are  closed  during  the  sessions  of 
the  institute  and  in  others  they  are  not ;  in  some  the  teachers 
are  paid  their  regular  wages  while  in  attendance  and  in 
others  they  are  not;  in  some  attendance  on  the  part  of 
teachers  is  made  compulsory  and  in  others  it  is  not. 

The  degree  of  State  control  and  centralization  existing  in 

the  organization  and  management  of  teachers'  institutes  will 

appear  by  examining  the  laws  of  the  various  States  with 

reference  to  some  of  the  above  characteristics.     First,  let  us 
68  [210 
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n 
notice  that  fti  twenty  States  the  holding  of  State,  district, 

county,  or  township  institutes  (in  some  cases  both  State  and 
local  institutes)  has  been  made  unconditionally  compulsory.^ 
The  holding  of  institutes  is  made  conditionally  compulsory 
as  follows:  in  Washington,  in  every  county  containing  25 
or  more  school  districts;*  in  California,  in  every  county  con- 
taining 20  or  more  districts  ;3  in  Mississippi,  in  every  county 
containing  15  or  more  districts;*  in  Montana,  in  every 
county  containing  5  or  more  districts; 5  in  Alabama,  in  every 
county  containing  10  or  more  teachers  of  either  color;*  in 
Missouri,  in  every  county  voting  to  employ  all  the  time  of 
the  county  commissioner/  In  Michigan  one  annual  State 
institute  is  made  compulsory  and  one  county  institute  in 
every  county  containing  1000  or  more  children  of  school 
age.®  In  Wisconsin  the  State  superintendent  and  the  board 
of  regents  of  the  Normal  Schools  decide  what  counties  shall 
have  institutes.9  In  Minnesota  the  State  superintendent 
alone  decides.^ 

State  authority  has  been  still  farther  exercised  in  twenty- 
three  cases  "  by  making  attendance  at  institutes  compulsory  on 
the  part  of  teachers.     In  eight  of  these  States"  this  require- 

'  Ark.,  Col.  {Sch,  taw^  1891,  sec.  81),  Del.,  Ind.,  HI.,  Kan.,  Ky.,  Neb.,  Fla., 
Md.,  N.  D.,  N.  H.,  N.  Y.,  Pa.,  Tex.,  Vt,  W.  Va.,  Or.,  Wy.,  N,  J.  (a  regulation  of 
the  State  board  makes  county  institutes  practically  compulsory.  Cf.,  ScA.  law^ 
189s,  p.  143) 

'  Sch.  law,  1893,  *^^*  72*  '  ^^^'  ^o^t  1S95,  P>  12. 

*  Sch.  law,  1894,  sec.  4061.  *  Sch,law,  1895,  ^^'  ^9^0. 

•  Code  Alad.,  sec.  995.  »  CVww.  Ed,  Rep,,  1884-85,  p.  161. 
'  Sch,  law,  1895,  cb.  15,  sec.  3. 

'  Sanborn  &  Berryman,  AnnoL  Stat,  Wis,,  sec.  407. 

'•  Stat.  Minn,  of  18^4,  sec.  3727. 

''  Al.,  Ariz.,  Ark.,  CaL,  Del.,  Id.,  Ind.  (by  a  decision  of  the  State  superintendent, 
€f,,  Sch,  law,  1895,  sec.  4520,  n.  3),  Ky.,  Minn.,  Mo.,  Mont.,  Neb.,  Nev.,  N.  Y., 
N.  C,  N.  D.,  S.  D.,  N.  J.,  Or.,  Tex.,  Wash.,  Wy.,  W.  Va.  (until  prescribed  graded 
course  of  institute  work  and  professional  study  is  completed.) 

"  Ky.,  Mont.,  Neb.,  N.  Y.,  N*  D.,  Or.,  Wash.,  W.  Va." 
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ment  is  rendered  effective  by  making  the  certificates  of  non- 
attending  teachers  revocable.  Two  of  these  States '  impose 
the  additional  penalty  of  forfeiture  of  wages  during  institute 
session.  Louisiana  imposes  the  sole  penalty  of  forfeiture  of 
one  day's  wages.  Quite  a  number  of  the  above  mentioned 
States  have  offered  an  incentive  for  attendance  at  institutes 
by  providing  that  teachers  shall  suffer  no  loss  of  wages  for 
attendance  upon  institutes  held  when  the  schools  are  in  ses- 
sion. The  school  laws  of  at  least  seventeen  States  contain 
provisions  of  this  character.*  In  Colorado  5  per  cent,  is 
added  for  attendance  to  the  examination  grade  of  all  candi- 
dates for  teachers'  certificates.^  Some  of  the  States  not  only 
make  attendance  at  institutes  compulsory  and  require  local 
authorities  to  secure  teachers  against  loss  of  wages  during 
said  attendance,  but  also  specifically  require  the  schools  to 
be  closed  during  institute  sessions.^ 

Teachers'  institutes  have  been  made  the  subject  of  annual 
State  appropriation^  as- follows:  In  New  York,  $30,000;* 
Arkansas,  $10,000  (for  county  normal  institutes)  ;^  Minne- 
sota ^  and  Wisconsin,^  $7,000  each;  Massachusetts'  and 
Con necticut,'*"  $3,000  each*;  Tennessee,".  $1,500;  West  Vir- 
ginia "  and  Rhode  Island,'^  $500  each ;  Michigan,  $400  for 
State  institute  and  $60  for  each  county  institute,  if  county 
fund  is  not  sufficient;  '*  Nevada,  $icx>;  '5  New  Jersey,  $100 
for   each   county ;  ■*  Iowa,   $50   for   each   county   institute 

>  Mont.,  N.  D. 

'  Ariz.,  Ark.,  Cal.,  Del.,  Id.,  IndL,  Ky.,  Mich.,  Minn.,  Mont.,  Neb.,  N.  J.,  N.  Y., 
N.  D.,  Or.,  Fft.,  Wash.  '  Sch,  /ow,  1891,  sec.  81. 

*  Among  these  are  Ky.,  Id.,  Ind.,  Neb.,  N.  Y.,  N.  D.,  Pft. 

*  Ccnsol.  Sch,, law f  1S95,  ^^^  ^  >^*  ^-      '  Sck,iaw^  1895,  p.  24,  Act  1895. 

^  Stai.  Afinn,,  1 894,  sees.  3728-32.  "  Sanborn  &  Berryman,  Stat.  IVis.^  sec  407. 

'  Sch.  kno^  1892,  ch.  42,  sec.  2.  '®  Sch,  law,  1896,  sec.  13. 

"  Sch,  Rep„  1895,  P-  «2.  "  Code  W,  Va.,  1891,  p.  378. 

■* Pith,  Stat,  R,  /.,  1882,  p.  153.  1*  Sch, law^  1895,  ^  ^S*  *^<^  4  ^<1  7- 

^  Gen.  Stat,  Nev,^  1885,  sec.  1291.  "  Sch,  Jcmt,  1895,  PP-  49~50* 
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actually  held ; '  Kansas,  $50  for  each  county  institute  with 
fifty  registered  attendants ;  *  Colorado,  $50  for  each  district 
institute  with  twenty  registered  attendants ;  ^  North  Dakota, 
$50  for  each  county  containing  ten  or  more  teachers.'*  In 
New  Hampshire  the  proceeds  of  the  sales  of  certain  lands 
are  set  apart  as  a  permanent  institute  fund.^  The  Vermont^ 
school  law  provides  for  a  State  appropriation  of  a  sum  not 
exceeding  $30  per  day  for  4  days  for  each  institute,  and  a 
sum  not  exceeding  $25  per  day  for  10  days  for  summer 
schools  held  during  years  when  no  institute  is  held  in  the 
county.* 

Quite  a  number  of  States  have  not  only  exercised  an  ex- 
tensive control  over  teachers'  institutes  through  the  law- 
making body  as  shown  above,  but  have  specifically  conferred 
upon  the  State  board  or  the  State  superintendent  an  exten- 
sive administrative  control. 

For  example,  these  central  authorities  are  very  frequently 
specifically  empowered  to  "  select  the  times  and  places"  for 
holding  institutes ;  to  fix  the  duration  of  the  same ;  to  em- 
ploy the  instructors  and  conductors,  and  fix  their  compen- 
sation; in  a  few  cases  to  prescribe  the  programmes  and 
courses  of  study ;  in  a  few  cases  to  determine  the  number  of 
institutes  to  be  held  each  year.  But  in  addition,  quite  a 
number  of  the  States  have  conferred  on  these  central  educa- 
tional authorities  the  power  to  "  prescribe  all  rules  and  reg- 
ulations," to  "  make  suitable  arrangements"  for  institutes,  or 
to  have  *'  full  charge"  of  the  same.  Such  clauses  in  vari- 
ous school  laws  furnish,  I  think,  a  sufficient  legal  basis  for 
full  administrative  control,  and  have  in  most  cases  been  so 
acted  upon.  Clauses  of  this  nature,  or  others  from  which  the 
same  power  can,  I  think,  be  fairly  inferred,  are  contained 

*  Sol.  /aw,  1892,  sec  15S4.  '  Gen,  Stai,  JCan.,  1889,  sec.  5660. 
^Seh.iaw,  1891,  sec.  81.  *5M.  law^  1896,  p.  61. 

*  Sck,  iawt  1895,  c^*  94>  *^*  4-  '  Vermont  Siat^^  1894,  sees.  598  and  601. 
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in  the  school  laws  of  at  least  all  of  the  following  States : 
Arkansas,'  Connecticut,"  Florida,3  Louisiana,^  Massachusetts,^ 
Michigan,*  Minnesota,^  Mississippi,*  Nebraska,^  Nevada,*** 
New  Hampshire,"  New  Jersey,"  New  York,*3  North  Dakota,'* 
Rhode  Island,'5  Vermont,'^  West  Virginia'^  and  Wisconsin.'® 

^  Actt  April  20,  1895,  sec.  2,  cf.^  Sch,  law^  1895. 

'  Sch,  laWf  1896,  sec.  13.  '  ScA,  /aw,  1895,  ^^^-  33*  J^^^^* 

*  Com,  Ed,  Rep,,  1884-5,  PP-  ^^S"^  *  ^'^'  ^^>  1^2,  cb.  42,  sees.  1-3. 

'  Sch,  law,  1895,  ^*  '5*  *^^*  3»4  >nd  7.    ^  Stai,  Minn,,  1894,  sec.  3727. 

'  ^A^.  /aw,  1894,  sees.  4062-63.        '  Sch,  law,  1895,  p.  5^- 

^^Gcn,  Slat,  Nev,,  1885,  sec.  1291.       "  Sch,  Law,  1895,  ^'  94»  *^-  4- 

"  Rule  36,  5*^.  Zs«f,  1895,  P*  '43*  ^Comol.  Sch,  law,<%^^,  title  x,  sec.  I. 

1*  Sch,  law,  1896,  pp.  24  and  62.  ^Pub,  Stat.  R,  A,  1882,  p.  153. 

>•  Vermont  Stat,,  1894,  sec,  598.  "  Code  W,  Fa,,  1891,  p.  378. 

**  Sanborn  &  Berxyman,  Annot,  Stat,,  Wis,,  sec.  407. 


CHAPTER  X 

f 

APPELLATE  JURISDICTION   OF  STATE  SUPERINTENDENTS  AND 

STATE  BOARDS   OF  EDUCATION 

Quite  a  sharp  entering  wedge  towards  centralization  has 
been  driven  in  many  States  by  vesting  either  in  the  State 
superintendent  or  the  State  board  of  education  the  power  of 
hearing  appeals  and  deciding  controversies  among  local  au- 
thorities arising  under  the  school  laws.  This  appellate  juris- 
diction has  been  expressly  conferred  by  law  upon  the  central 
educational  authorities  in  at  least  twenty-eight  States.*  Al- 
though the  extent  of  this  jurisdiction  varies  somewhat  in  the 
diflTerent  States,  it  will  be  fair,  I  think,  to  quote  the  New 
York  law  as  somewhat  typical  of  at  least  quite  a  number  of 
the  above  States.  The  provisions  of  the  present  New  York 
law  on  this  subject  are  as  follows : 

Title  XIV,  Section  I,  "  Any  person  conceiving  himself 
aggrieved  in  consequence  of  any  decision  made : 

( i)  By  any  school  district  meeting; 

(2)  By  any  school  commissioner  or  school  commissioners 
and  other  officers,  in  forming  or  altering,  or  refusing  to  form 
or  alter,  any  school  district,  or  in  refusing  to  apportion  any 
school  moneys  in  any  such  district  or  part  of  a  district ; 

(3)  By  a  supervisor  in  refusing  to  pay  any  such  moneys 
to  any  such  district ; 

(4)  By  the  trustees  of  any  district  in  paying  or  refusing  to 
pay  any  teacher,  or  in  refusing  to  admit  any  scholar  gratui- 
tously into  any  school ; 

*  Cat,  Col.»  Del.,  Fla.,  Ga.,  111.,  Ind.,  la.,  Kan.,  Ky.,  La.,  Md.,  Miw.,  Mont., 
Neb.,  Ncv.,  N.  J.,  N.  Y.,  N.  D.,  Or.,  Pa.,  R,  I.,  S.  D.,  Tex.,  Ut,  Va.,  Wash.,  Ws. 
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(5)  By  any  trustees  of  any  school  library  concerning  such 
library,  or  the  books  therein,  or  the  use  of  such  books ; 

(6)  By  any  district  meeting  in  relation  to  the  library; 
(j)  By  any  other  official  act  or  decision  concerning  any 

other  matter  under  this  act,  or  any  other  act  pertaining  to 
common  schools^  may  appeal  to  the  superintendent  of  public 
instruction,  who  is  hereby  authorized  and  required  to 
examine  and  decide  the  same;  and  his  decision  shall  be 
final  and  conclusive,  and  not  subject  to  question  or  review  in 
any  place  or  court  whatever^ 

The  superintendent  pf  public  instrection  is  also  empowered 
to  regulate  the  practice  in  these  appeals,  and  to  make  all 
orders  *'  necessary  or  proper  to  give  eflTect  to  his  decision." 

The  express  statement  of  the  law  in  quite  a  few  of  the 
States  besides  New  York,  and  the  evident  intent  of  the  law 
in  most  of  the  above  States,  is  that  the  decisions  of  either  the 
State  board  or  the  State  superintendent  shall  be  final, 
although  the  law  of  some  of  these  States  subjects  this  appel- 
late jurisdiction  of  the  educational  department  to  the  control 
of  the  courts.*  The  absence  of  contested  cases  in  the  courts 
in  most  of  these  States  would  also  seem  to  indicate  that  in 
practice  the  appellate  jurisdiction  of  the  State  educational 
authorities  is  final. 

Although  the  question  of  the  appellate  jurisdiction  of  the 
State  superintendent  and  the  State  board  has  not  often  been 
taken  into  the  courts,  there  have  been  a  few  cases,  and  these 
have  served  to  define  more  clearly  the  nature  and  the  ex- 
tent of  this  jurisdiction.  Indeed,  we  cannot  get  a  correct 
idea  of  this  appellate  jurisdiction  without  noting  some  of 
these  cases. 

One  of  the  earliest  cases  bearing  on  the  general  question  was 
that  of  Joint  School  District  No,  7  vs,  Wolfe,""  rendered  by  the 

>  6/.,  for  exmmple.  Neb.  Sch,  law,  1895,  p.  48;  N,  D.  Seh,  law,  1896,  p.  37; 
Wash,  S€h.law,  1893,  p.  8.  *  12  Wis.,  765. 
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Wisconsin  Supreme  Court  in  1 860.  In  this  case,  in  connection 
with  a  decision  that  the  assistant  State  superintendent  could 
not  hear  appeals,  the  court  admitted  that  the  decision  of  the 
State  superintendent  was  final  concerning  the  formation  and 
alteration  of  school  districts,  •*  or  concerning  any  other  matter 
under  the  school  law  of  the  Stated  Eighteen  years  later 
(1878),  in  the  case  0I  State  ex  rel,  Burpee  vs.  Burton,^  the 
same  court  held  that  the  decisions  of  the  department  of  pub- 
lic instruction  upon  questions  within  its  jurisdiction  are  en- 
titled  to  great  weight,  and  should  not  be  overruled  by  the 
•courts  unless  clearly  contrary  to  law.  Closely  related  with 
this  latter  decision  was  that  rendered  in  the  Appeal  of 
Cottrell?  (1873),  which  held  that  such  decisions  of  the  de- 
partment are  of  value  in  construing  the  school  law  when  it 
admits  of  different  constructions. 

In  1867,  the  New  York  Supreme  Court,  in  the  case  of 
People  vs.  Collins,^  held  that  the  decision  of  the  State  super- 
intendent was  ^^  final  and  conclusive^  and  not  subject  to  ques- 
tion or  review  in  any  place  or  court  whatever^*  regarding  "  all 
questions  relating  to  the  holding  of  school  district  meetings, 
and  any  and  all  official  acts  of  school  officers,  trustees,  com- 
missioners, supervisors,  or  others,  relating  to  the  conduct  of 
common  schools,  or  concerning  any  matter,  act  or  duty  re- 
quired or  performed  under  the  law  providing  for  the  organi- 
zation and .  maintenance  of  common  schools,  or  any  law 
relating  or  pertaining  thereto."  In  1880,  in  the  case  of 
People  ex  rel.  Yale  vs.  Eckler^  the  same  court  held  sub- 
stantially the  same"  opinion.  This  was  a  case  of  a  school 
trustee  engaging  a  teacher  and  then  discharging  him  before 
the  expiration  of  the  time  of  the  contract  and  refusing  to 
pay.  On  appeal  the  State  superintendent  decided  in  favor 
of  the  teacher  and  directed  the  trustee  to  pay  the  amount 
claimed.     The  court  upheld  this  decision  of  the  State  super- 

'  45  W18.,  15a        •  10  R.  I.,  615.        •  34  How.  Pr.,  336.        « 19  Hun.,  609. 
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intendent,  again  declaring  that  his  decision  was  "  final  and 
conclusive,  and  not  subject  to  question  or  review  in  any- 
place or  court  whatsoever."  At  the  same  time  the  court  de- 
clared that  the  trustee  waived  any  right  he  may  have  had  to 
a  trial  of  the  question  by  a  jury,  by  answering  the  appeal 
and  submitting  the  case  without  objection  to  the  superin- 
tendent. Again  in  1892,  in  the  case  of  People  ex  rel.  Clingan 
vs.  Draper^'^  the  Supreme  Court  upheld  the  decision  of  the 
State  superintendent  and  declared  that  the  court  would  not 
reverse  the  decision  of  that  ofKcial  as  to  a  matter  where  the 
statute  made  his  decision  conclusive.  This  was  a  case  of 
the  Stale  superintendent  declaring  a  certain  action  of  a  cer- 
tain district  void,  and  removing  a  trustee  for  not  closing  up 
the  affairs  of  said  district  pursuant  to  a  law  passed  in  1 89 1. 
On  the  other  hand,  this  court  has  decided,  in  the  case  of 
People  ex  rel.  Trustees  vs.  Town  Auditors^  (1891),  that  ''the 
power  to  hear  and  determine  an  appeal  from  the  action  of 
the  town  auditors  is  not  included  in  the  jurisdiction  con- 
ferred by  the  legislature  upon  the  superintendent  in  the 
statute  relating  to  schools." 

In  1887  the  Iowa  Supreme  Court,  in  the  case  of  Newby 
vs.  Free^  held  that,  as  to  such  questions  as  are  by  law  within 
the  jurisdiction  of  the  various  school  officers  of  the  State, 
•*  the  decision  of  the  superintendent  of  public  instruction 
must  be  regarded  as  final  and  conclusive y  and  binding  on  the 
parties,  and  it  follows  that  such  decisions  must  be  enforced 
by  the  courts." 

The  Maryland  Court  of  Appeals,  in  the  case  of  Wiley^  et 
al.y  Trustees  vs.  School  Commissioners  of  Alleghany  Co.^^ 
(1879),  held  that  the  power  of  the  State  board  of  education 
to  decide  controversies  was  a  "  visitorial  power  of  the  most 
comprehensive  character^  .  .  .  and  wherever  that  power 
exists,  and  is  comprehensive  enough  to  deal  with  the  ques- 

>  63  Hun.,  389.  •  126  N.  Y.,  528.  '72  la.,  379.  *  51  Md.,  401. 
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tions  involved  in  an  existing  controversy,  courts  of  equity 
decline  all  interference,  and  leave  parties  to  abide  the  sum- 
mary decision  of  those  clothed  with  the  visitorial  authority," 

It  has  also  been  decided  that  the  State  superintendent 
may  make  all  needful  rules  and  regulations  for  the  hearing 
of  appeals,  *'  including  a  rule  requiring  the  evidence  to  be 
submitted  in  the  form  of  affidavits,  and  the  arguments  of 
parties  or  their  counsel  in  writing,  without  a  personal  hear- 
ing or  oral  examination  of  witnesses  before  him;"'  and 
further  that  he  has  the  power  to  correct  mistakes  made  in 
rendering  judgment  in  a  case  before  him  possessed  by  all 
courts  and  judicial  officers.* 

It  appears,  therefore,  that  the  appellate  jurisdiction  of  the 
central  educational  authorities  has  become  quite  firmly  es- 
tablished in  law  and  practice  in  a  large  number  of  our  States. 
And  only  a  moment's  reflection  will  reveal  the  vast  import- 
ance of  this  power.  Such  a  power  and  jurisdiction  offers 
almost  endless  opportunity  for  central  control  of  local  au- 
thorities and  for  securing  a  more  uniform  administration  of 
the  school  law.  Indeed  in  some  States  these  decisions  of 
the  State  superintendent  constitute  quite  an  extensive  body 
of  supplementary  school  law,  as  an  examination  of  even  the 
decisions  printed  in  the  school  reports  will  show.  And  it  is 
not  too  much  to  predict  that  wherever  firmly  established  this 
power  will  surely  bring  about  a  more  and  more  thorough  cen- 
tral control  and  regulation.  This  appellate  jurisdiction  of  the 
State  superintendent  is  one  of  the  really  strong  tendencies 
toward  centralization  which  the  latter  half  of  the  century  has 
developed. 

We  have  now  passed  in  review  some  of  the  leading  feat- 
ures of  the  school  systems  of  the  various  States,  and  have 

*  State  ex  rel.  Moreland  v,  Whitford,  54  Wis.,  150. 

'  Desmond  v.  the  Independent  District  of  Glenwood,  71  la.,  23. 
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discovered  quite  a  strong  under-current  toward  centralization 
in  educational  administration.  In  spite  of  our  extreme  de- 
votion as  a  people  to  the  principle  of  local  self- government, 
we  have  not  hesitated  to  reject  the  principle  to  a  great  ex- 
tent in  order  to  secure  greater  efficiency  in  the  administra 
tion  of  our  public  school  systems.  And  it  is  well  to  note 
before  leaving  our  subject  that  this  tendency  discovered  in 
educational  administration  is  in  accord  with  a  similar  ten- 
dency in  other  departments.  Already  our  whole  national 
system  of  administration  has  become  quite  thoroughly 
centralized,  and,  although  we  have  by  no  means  gone  so  far 
in  our  commonwealth  administration,  yet  even  here  educa- 
tion is  not  the  only  department  in  which  this  centralizing 
tendency  can  be  discovered.  The  same  tendency  is  every 
year  becoming  more  and  more  evident  in  public  health  and 
poor-law  administration,  in  the  assessment  of  taxes  and  the 
auditing  of  local  accounts.  In  conclusion  the  writer  wishes 
to  express  his  opinion  that  this  tendency  is  a  wholesome  and 
safe  one,  and  our  people  need  not  be  frightened  by  the  bug- 
bear of  paternal  government  which  the  opponents  of  this 
tendency  continually  invoke.  It  is  an  incontestable  fact 
that  in  the  field  of  educational  administration,  as  well  as  in 
the  other  fields  just  mentioned,  this  centralization  has  led  to 
increased  administrative  efficiency ;  and  it  is  not  too  much 
to  predict  that  as  our  civilization  becomes  more  complex 
this  tendency,  which  is  already  quite  marked,  will  become 
more  and  more  pronounced  and  felt  in  other  States  and 
other  fields  of  administration. 


in 


THE  ABOLITION  OF  PRIVATEERING  AND  TBE 

DECLARATION  OF  PARIS 


STUDIES  III  HIST0R1.  ECOHOMICS  AIID  PUBLIC  lAW 

EDITED  BY  THE  FACULTY  OF  POLITICAL  SCIENCE  OF 

COLUMBIA  UNIVERSITY 

IN  THE  CITY  OF  NEW  YORK. 

Voluma  VIII]  [Number  3 

THE  ABOLITION  OF  PRIVATEERING 


THE  DECLARATION  OF  PARIS 


FRANCIS  R  STARK,  LL.B.,  Ph.D. 

ITnittrtUs  l^llow  in  Jnttruational  Ltue 


COLUMBIA  UNIVERStTY 

£tt)D  pnrfc 


PRKKACE 


I  DESIRE  to  express  my  great  indebtedness  to  Professor 
John  Bassett  Moore,  not  only  for  his  kind  and  courteous 
advice,  but  also  for  placing  in  my  hands  a  great  deal  of 
valuable  material  with  regard  to  the  abolition  of  priva- 
teering, especially  some  unpublished  papers  of  Mr.  Marcy. 

F,  R.  S. 

Columbia  University, 
February  /j,  i8gy. 

5 


CONTENTS 


PART  I 

THE  RIGHT  OF  CAFTURE  OF  PRIVATE  PROPERTY  AT  SEA 

FACS 

INTRODUCTION ii 

CHAPTER  I.     The  Theory  of  iNDivrouAL  Enmity  ....  13 

CHAPTER  II.    The  French  School 19 

CHAPTER  III.  The  English  School 3a 

CHAPTER  IV.  The  Attitude  of  the  United  States  .  .  38 

SUMMARY , 45 

PART  II 

COMPARATIVE  SKETCH  OF  PRIVATEERING  BEFORE  1856 

CHAPTER  I.    Privateering  in  England 49 

1 .  The  Ante-Elizabethan  Period 49 

2.  From  the  Reign  of  Elizabeth  to  the  Prize  Act  of 

Anne  (1708) 60 

3.  From  the  Prize  Act  of  Anne  to  the  First  Armed 

Neutrality  (1780)       68 

4.  From  the  First  Armed  Neutrality  till  the  Declaration 

of  Paris 78 

▼11 


viii  CONTENTS 

rAGB 

CHAPTER  II.     Privateering  in  France 89 

1.  The  French  Marine  before  Colbert 89 

2.  From  Colbert  to  the  Peace  of  Versailles  (1783)  .    .  94 

3.  The  Era  of  Revolution 105 

CHAPTER  III.     Privateering  in  the  United  States  ...  117 

1.  During  the  Revolution 117 

2.  During  the  War  of  1812 127 

PART  III 

THE  ABOLITION  OF  PRIVATEERING 

CHAPTER  I.    The  Declaration  of  Paris 139 

CHAPTER  II.  The  Working  of  the  Declaration  ....  153 


THE  RIGHT  OF  CAPTDRE  OF  PRIVATE  PROPERTY 

AT  SEA 


INTRODUCTION 


When  the  progressive  people  of  a  state  wish  to  bring 
about  a  reform  in  their  municipal  Jaw,  their  course,  however 
full  of  obstacles  in  practice,  is  theoretically  simple.  The 
sovereign,  as  represented  in  the  supreme  legislature  of  the 
land,  is  appealed  to,  persuaded  of  the  reality  of  the  grievance, 
and  induced  to  enact  a  "law"  for  its  abolition.  The  griev- 
ance disappears  instantly ;  and  the  historian  of  that  people, 
tracing  the  fate  of  that  grievance,  can  lay  his  hand  upon  the 
hour  and  the  minute  when  it  was  eradicated  from  the  law. 

A  reform  in  the  Law  of  Nations  is  a  very  different  pro- 
ceeding. There  is  no  supreme  legislature,  because  there  is 
no  sovereign.  There  is  not  even  a  collective  sovereignty,  so 
that  tht  majority  may  bind  the  minority ;  for  there  is  no  or- 
ganization in  the  concert  of  the  nations.  The  reformer, 
therefore,  since  he  can  find  no  one  in  authority,  must  seek 
the  consent  of  all  in  turn ;  and  instead  of  being  able  to  point 
out  the  exact  instant  when  the  reform  is  effected,  he  is  able 
to  say  only  this :  that  tAe  greater  the  number  and  weight  of 
the  states  which  have  adopted  it  at  a  given  time,  the  more  fully 
has  it  become  a  part  of  International  Law, 

International  Law  resembles  other  law  in  this,  that  its 

tendencies  are  of  greater  importance  than  its  decisions.     It 

is  not  what  has  been  decided,  but  what  is  likely  to  be  decided 

next  time,  that  the  average  litigant  is  interested  to  know. 

And  therefore,  in  estimating  the  progress  of  our  international 

reform,  we  are  not  confined  to  the  mere  enumeration  of  the 

states  pro  and  con.    Just  as  the  private  lawyer  can  shrewdly 
231J  II 
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guess  which  of  his  book  rules  are  on  the  verge  of  being  re- 
garded by  the  courts  as  "  no  longer  applicable  to  existing 
conditions/'  and  obsolete,  so  the  publicist,  weighing  two 
theories  between  which  the  nations  of  the  earth  are  divided, 
is  able  to  decide  which  is  the  theory  of  the  future  and  which 
is  the  theory  of  the  past.  And  if  he  is  writing  about  the  law 
of  the  present,  he  will  be  influenced  tnore  by  the  former  than 
by  the  latter. 

The  right  of  capture  of  private  property  on  the  high  seas 
in  time  of  war  was  once  universally  recognized.  At  some 
time  in  the  future,  it  will  not  be  recognized  at  all.  In  order 
to  appreciate  the  present  state  of  the  question  as  to  the  exist- 
ence of  this  right,  it  may  perhaps  be  worth  while  to  glance 
briefly  at  the  two  great  theories  with  regard  to  the  nature  of 
war  itself,  as  they  developed  and  as  they  exist  to-day.  And 
first: 


CHAPTER  I 

THE  THEORY  OF  INDIVIDUAL  ENMITY 

In  the  earliest  times  there  was  but  one  theory  with  regard 
to  the  nature  of  war ;  the  theory  that  every  subject  of  one 
belligerent  state  was  the  enemy  of  every  subject  of  the  other. 
There  were  two  reasons,  in  early  times,  for  assenting  to  this 
theory :   one  itself  theoretical,  the  other  practical. 

The  theoretical  reason  was  this:  the  conception  of  the 
state  as  distinct  from  the  king  or  other  legal  sovereign  had 
not  yet  developed.  The  legal  sovereign  was  also  the  sov- 
ereign of  political  science.  War  was  waged,  not  by  states, 
but  by  kings.  As  it  is  impossible  to  conceive  a  state  of  war 
without  enemies  on  either  side,  and  as  the  idea  of  the  state 
as  a  body  politic  independent  of  the  absolute  monarch  in 
whom  was  concentrated  the  power  of  managing  its  affairs 
had  not  yet  arisen,  it  became  necessary  to  regard  the  abso- 
lute monarchs  themselves  as  the  primary  enemies  in  every 
armed  conflict;  something  which  was  the  more  easy  because 
in  a  great  many  cases  the  absolute  monarchs  did,  in  point  of 
fact,  hate  each  other — /.  ^.,  stood  to  each  other  in  a  relation 
of  actual  personal  enmity.  Given,  however,  the  theory  of 
enmity  between  the  monarchs,  it  likewise  became  necessary, 
on  feudal  principles,  to  consider  their  subjects  enemies ;  for 
the  great  crown  vassals  in  each  land  held  their  immense  ter- 
ritorial grants  of  the  king  on  the  condition,  among  others,  that 
they  should  follow  him  to  war — /.  ^.,  make  his  enemies  their 
own ;  and  their  tenants  held  from  them  on  the  same  prin- 
ciple, and  so  on.  And  thus,  when  war  broke  out,  every  one 
found  himself  an  enemy  of  every  one  upon  the  other  side. 
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The  second  and  practical  reason  was  that,  as  wars  were  in 
point  of  fact  carried  on,  the  private  individuals  on  each  side 
were  always  treated  as  enemies.  Military  commanders  took 
it  for  granted  that  war  gave  them  absolute  rights  over  the 
persons  of  all  subjects  of  the  foreign  prince,  and  a  fortiori 
over  all  their  property,  movable  and  immovable,  wherever 
found ;  for,  as  Cicero  logically  remarks,  "  It  is  not  improper 
to  despoil  the  man  whom  we  have  the  right  to  kill."  * 
^  Both  of  these  principles — ^the  absolute  right  over  (i)  hos- 
tile persons  and  (2)  hostile  property — were  firmly  estab- 
lished in  the  time  of  Grotius.  Indeed,  it  would  have  been 
folly  to  have  put  forward  any  other  theory  at  that  time,  with 
the  Thirty  Years'  War  raging  and  the  sack  of  Magdeburg 
going  on  before  the  almost  indiflferent  eyes  of  Europe.  Ac- 
cording to  Grotius,  a  declaration  of  war  against  a  prince  is  a 
declaration  against  his  subjects,  who  may  lawfully  (Jmpune) 
be  killed  wherever  found,*  and  whose  property  is  all  subject 
to  absolute  confiscation.^  Not  only  were  these  principles 
considered  political  axioms  in  Grotius'  time,  but  they  were 
constantly  reiterated  by  writers  in  the  first  half  of  the  suc- 
ceedinj  century.  Wolf  states  the  theory  of  individual  en- 
mity as  something  unquestionable,^  and  allows  the  seizure  of 
private  property  as  a  consequence,  partly  to  indemnify  the 
captor  (turn  ad  consequendum  debitum),  partly  to  weaken  the 
resistance  of  the  owner  {turn  ad  imntinuendum  vires  agendi).^ 
Bynkershoek  (1751)  lays  down  the  doctrine  in  its  extreme 
form.    It  is  lawful,  says  he,  to  put  down  the  enemy  by  force. 

^ "  Non  est  contra  naturam  spoliare  eum,  quern  honestum  est  necare."     Quoted 
by  Grotius,  De  Jure  Belli  ac  Pacts,  III.,  v.,  I. 

« De  Jure  BeUi  ac  Pads,  III.,  iv.,  8. 

•  Id.,  III.,  v.,  2. 

^  When  sovereigns  (rectores)  declare  war,  "  .  «    .  utriusque  subditi  sunt  in- 
vicem  hostes."    yus  Gentium,  §  723. 

» Ibid,,  §  849. 
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"  I  said,  by  force.  Not  just  force,  for  all  force  in  war  is 
just;  *  *  *  so  much  so  that  it  is  legitimate  to  destroy  the 
enemy  even  when  unarmed,  or  by  poison  or  assassination 
•  *  *.** "  When  he  comes  to  speak  of  hostile  property,  we 
find,  of  course,  that  everything  is  confiscable." 

In  1758  M.  Emeric  Vattel  published  his  Droit  des  Gens. 
Although  in  some  ways  a  distinct  improvement  upon 
Bynkershoek  and  even  Grotius,  he  too  considered  all  the 
subjects^  of  two  belligerent  states  mutual  enemies,  even  the 
women  and  children,*  though  the  latter,  being  "  inoffensive  " 
enemies,  should  be  dealt  with  gently  by  Christian  armies. 
With  a  curious  inconsistency,  which  escaped  notice  only  be- 
cause Rousseau  had  not  yet  written,  Vattel  gives,  as  a  reason 
for  the  theory  of  individual  enmity,  the  very  strongest  reason 
against  it :  "  For  the  sovereign,"  says  he,  "  represents  the 
nation,  and  acts  in  the  name  of  the  whole  body  politic  {au 
nom  de  la  societe  entiere)  ;  and  nations  have  nothing  to  do 
with  one  another  except  collectively,  in  their  qtiality  of 
nations." 

If  the  sovereign  is  the  representative  of  the  nation,  and 
nothing  more ;  if  he  acts,  not  in  his  own  name,  but  in  that  of 
the  *^  societe  entiere ^'^  it  can  hardly  be  correct  to  say  that  he 
individually  is  an  enemy.  The  agent  who  does  an  act  on 
behalf  of  his  principal  is  not  usually,  in  contemplation  of  law, 
a  party  to  the  act.  It  is  then  the  nation  which  declares  war, 
and  •*  nations  have  nothing  to  do  with  one  another  except 
collectively,"  from  which  it  follows  plainly,  it  would  seem, 
that  a  declaration  of  war  does  not  affect  the  relations  between 
individuals  as  such  at  all. 

Nevertheless,  up  to  this  point  the  publicists  were  practi- 
cally unanimous ;  and  their  princes,  if  possible,  even  more 
so.    The  latter  sometimes  displayed  the  greatest  ferocity 

I  QuaesHanes  Juru  Publici,  I.,  i.  *  Id.,  III. 

»  Droit  des  Gens,  III.,  v.,  §  70.  *  Ibid.,  $  72. 
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* 

towards  the  ino£Fensive  subjects  of  their  rivals ;  and  the  lan- 
guage of  some  of  the  manifestoes  of  the  seventeenth  and 
eighteenth  centuries  is  almost  as  violent  as  that  of  the  recent 
memorable  declaration  of  war  by  China  against  Japan.  Thus 
Louis  XrV.  in  his  declaration  of  war  against  the  Dutch  in 
1672 :  "  ♦  ♦  ♦  His  Majesty  hath  declar'd,  as  he  does  now  de- 
clare, that  he  has  determined  and  resolv'd'to  make  war  ag^ainst 
the  said  States-General  of  the  United  Provinces,  both  by  Sea 
and  Land ;  and  so  consequently  commands  all  his  Subjects, 
Vassals,  and  Servants  to  fall  upon  the  Hollanders^  and  for- 
bids them,  for  the  future,  to  have  any  Commerce,  Communi- 
cation, or  Correspondence  with  them,  upon  pain  of  death." ' 
So  in  1689,  the  States-General,  in  declaring  war  against 
France,  required  all  their  subjects  '^to  pursue  and  every- 
where in  a  hostile  manner  to  attack  the  countrys,  people, 
inhabitants  and  subjects  of  the  King  of  France^' '  and  the 
Lieutenant-Governor  of  the  Netherlands  issued  at  Brussels  a 
manifesto  in  which  he  exhorted  the  Spanish  troops  to  **  resist 
the  subjects  of  France,  to  fall  upon  them,  and  to  commit  all 
Acts  of  Hostility  against  them,  as  against  Enemys,  Aggres- 
sors, and  Violators  of  Treatys."  ^ 

As  yet  no  hint  of  any  contrary  theory  is  to  be  found  in 
the  proclamation  of  any  prince  or  the  language  of  any  text- 
writer.  But  many  forces  were  at  work,  paving  the  way  for 
progress  in  this  as  in  other  directions.  The  belligerent 
practices  were  insensibly  becoming  less  savage;  and  this 
tendency  was  being  manifested  especially  in  three  ways. 

^A  General  Collection  of  Treatys  and  other  Publiek  Papers  (London,  1732) 
L,  167. 

'/{/.,  I.,  260. 

'A^,  I.,  272.  See  also  Qaeen  Anne's  dedandon  of  1702,  p.  422  (all  acts  of 
hosdHty  against  France  and  Spain  or  their  subjects),  and  the  Emperor's  against 
France  and  Anjon,  1702,  p.  430  (attack  our  said  enemies,  and  those  which  be- 
long to  them). 
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First,  a  well-defined  distinction  was  beginning  to  be  drawn 
between  combatants  and  non-combatants'.  The  absurdity, 
as  well  as  the  cruelty,  of  robbing  and  butchering  women  and 
children  and  harmless  peasants  was  beginning  to  be  appar- 
ent even  to  the  imbruted  wits  of  the  men  who  had  studied 
war  in  the  school  of  Tilly  and  Wallenstein.  When  a  town 
fell  into  the  possession  of  the  enemy  it  was  no  longer  given 
up  to  pillage,'  but  a  certain  sum  was  raised  by  the  citizens 
and  paid  over  to  the  hostile  army  by  way  of  ransom — a  sys- 
tem which  soon  gave  place  to  the  modern  one  of  contribu- 
tions and  requisitions.  Secondly,  even  as  to  combatants, 
properly  so  called,  the  usage  was  relaxing.  Bynkershoek 
has  been  quoted  as  saying  that  it  is  lawful  to  destroy  an 
enemy  even  when  disarmed  ;*  but  the  spirit  of  the  year  175 1, 
in  which  Bynkershoek  wrote,  was  far  from  sanctioning  any 
such  general  principle.  It  is  difficult  to  find  any  satisfactory 
distinction  between  the  soldier  who  has  thrown  away  his 
arms  and  the  peasant  who  has  never  taken  them  up ;  and  as 
nearly  all  the  nations  of  the  day,  Bynkershoek  to  the  con- 
trary notwithstanding,  were  agreed  upon  sparing  the  peasant, 
it  was  a  natural  consequence  that  the  soldier  should  begin 
to  be  spared  as  well.^ 

A  third  and  important  change  of  usage  was  that  in  relation 
to  the  treatment  of  prisoners  of  war.  Formerly,  on  the  feu- 
dal theory  of  personal  enmity  between  belligerents,  the  body 
of  a  prisoner,  as  well  as  his  property,  belonged  to  the  indi- 

'  Except,  for  a  long  time,  the  peculiar  case  of  a  town  defended  against  over- 
whelming odds  and  finally  taken  by  assault.  For  a  criticism  of  this  exception  see 
Hall,  Intern.  Law  (1880),  336  n.  3. 

'  Cf.  supra,  Quaest,  Jur,  Pub,^  I.,  I.  "Inenntm"  -s  either  *' unarmed"  or 
M  disarmed." 

'  Wolf  states  the  principle  in  his  logical,  dogmatic  way :  "Quamprimum  hostis 
In  mea  potestate  est,  hostis  esse  desinit.  Hostes  enim  sunt,  inter  quos  bellum  est" 
yms  GtnHum^%  795. 
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vidual  who  took  him.'  A  man  might  do  what  he  would  with 
his  enemy,  with  the  captive  of  his  bow  and  spear.  Now, 
however,  we  find  the  right  of  the  individual  over  his  prison- 
er's person,  with  its  accompanying  right  of  ransom,  dying 
out ;  and  substituted  for  it  we  find  the  practice  of  exchange. 
The  remarkable  significance  of  this  transition,  in  the  history 
of  the  theory  of  war,  must  be  obvious,  when  it  is  recalled 
that  the  exchange  of  prisoners  is  a  process  which  does  not 
benefit  the  individual  captor  at  all,  but  does  benefit  the  cap- 
tor's state.  What  did  all  this  mean  but  the  substitution  of 
the  state  for  the  individual  as  the  real  party  to  the  war,  and 
the  devolution  of  the  individual  into  the  position  of  a  mere 
agent,  to  be  treated  as  an  enemy  only  when  busy  with  the 
state's  business? 

It  was  reserved  for  the  French  genius — the  French  repub- 
lican genius — by  simply  altering  the  point  of  view  to  suit  the 
growth  of  political  science,  to  turn  a  mere  bunch  of  discon- 
nected changes  in  the  practice  of  war  into  a  revolution  in  its 
theory. 

^  Except  where  the  prisoner  was  a  king  or  other  great  personage,  in  which  case 
his  ransom  went  to  the  captor's  sovereign. 


CHAPTER  II 


THE  FRENCH  SCHOOL 


The  changes  noted  at  the  close  of  the  last  chapter  may 
be  ascribed  to  three  concurrent  causes :  First,  humanity ;. 
the  world  was  becoming  more  civiUzed.  Secondly,  self- 
interest — the  fear  of  reprisals  and,  worse  still,  disciplinary 
relaxation.  And  a  third  cause  underlying  both  the  other 
two — the  development  of  the  conception  of  the  state  as  a 
body  politic  distinct  (i)  from  its  ordinary  members,  and  (2) 
from  its  legal  sovereign. 

Given  the  principle  that  the  state  and  the  king  are  distinct 
entities,  it  follows  that  states  may  have  relations  with  one 
another  as  states  without  altering  in  any  respect  the  relations 
existing  between  two  or  more  subjects  as  individuals.  The 
theoretical  reason  for  the  conception  of  individual  enmity  in 
war  has  entirely  disappeared.  Even  the  kings  are  no  longer 
enemies,  but  have  degenerated  into  mere  officers  of  the  state, 
mere  agents,  obnoxious  to  each  other  only  while  acting  about 
the  aflTairs  of  their  principals.  There  is  no  longer  any  legal 
reason  for  raising  a  fictitious  enmity  between  individuals 
who  are  not  enemies  in  fact — between  parents  and  children, 
brothers  and  sisters,  and  bosom  friends  whom  there  is  no 
magic  in  a  frontier  and  a  declaration  of  war  to  separate.' 
Moreover,  the  old  doctrine  was  objectionable  as  inhuman 

'  **  Der  Stat  ist  eine  andere  Person  als  die  Privatpenonen  im  State.  .  .  .  Daher 
find  die  Privatpenonen  nicht  im  eigentlichen  Sinne  Feinde.  Sie  kOnnen  trotz 
des  Kriegs  in  den  freundlichsten  Beziehimgen  leben,  der  Verwandtschaft,  der 
Wirthschalt,  des  Verkehrs."    Bluhtschli,  Das  Modeme  VoUumcht^  §  531  n. 
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and  unchristian.  The  only  ground  upon  which  war  was  jus- 
tifiable at  all,  from  a  Christian  point  of  view,  was  that 
of  self-defense;  the  very  etymology  of  the  word  depends 
upon  this  idea.'  It  is  unnecessary  to  dwell  upon  the  fact 
that  no  principle  of  self-defense  can  require  us  to  predicate 
enmity  of  non-combatants.  "  The  foundation  of  a  just  war 
is  a  wrong,"  says  Franciscus  a  Victoria,*  "  but  wrong  does 
not  proceed  from  the  innocent,  therefore  it  is  not  lawful  to 
make  war  upon  them."  That  which  was  most  important  of 
all,  however,  and  which  assisted  most  the  decay  of  the  old 
theory  on  the  Continent,  was  the  change  in  the  practice, 
which  had  in  fact  been  so  great  as  fairly  to  take  the  kernel 
out  of  it  and  leave  little  except  the  bare  shell. 

Briefly  to  sum  up,  if  individuals  taking  no  active  part  in 
the  war  were  enemies,  they  were  enemies  ( i )  who  could  not 
be  killed,  (2)  who  could  not  in  any  manner  be  molested  in 
their  persons  (except  in  a  few  cases  on  the  ground  of  mili- 
tary necessity),  and  (3)  whose  property  on  land  was  exempt 
from  seizure  3  except  by  way  of  contribution  and  requisition.* 
What,  then,  was  left  of  the  jus  hostilis  ? 

'  Calvo,  Droit  InUrnaticnal  (Paris,  1880),  III.,  11.  **  Le  mot  guerre  diriTC 
de  rallemand  wehr  .    .      qui  signifie  df/ense,** 

^RelecL  TheoL,  VI.  Quoted  by  Hall,  Intern,  Law  (Ed.,  1880).— "Funda- 
mentam  justi  belli  est  injuria,  sed  injuria  non  est  ab  innocente;  ergo  non  licet 
bello  uti  contra  ilium." 

'  If,  for  example,  England  and  France  are  at  war.  and  X  is  a  French  subject, 
his  personal  property  on  land  may  be  divided  into  three  classes:  (i)  Property 
in  France;  (2)  Property  in  England;  (3)  Property  on  land  elsewhere.  The 
first  class  is  exempt  from  seizure  except  by  way  ol  contribution  and  requisition. 
The  second  and  third  classes  are  exempt  absolutely  in  practice,  though  the  Eng> 
Ush  writers  say,  as  a  sort  of  sop  thrown  to  consistency,  that  they  are  "  theo- 
retically subject  to  seizure."  The  real  property  everywhere  is  exempt,  though  it 
may,  of  course,  be  occupied  by  either  army  during  military  invasion.  The 
irreconcilability  of  these  exemptions  with  the  old  theory  that  X  is  the  enemy  of 
the  English  Crown  and  of  every  individual  Englishman  can  hardly  fail  to  be 
apparent 

^The  right  of  contribution  and  requisition  is  not  a  hostile  right,  but  depends 
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Theoretical  progress  is  made  in  a  straight  line,  but  the 
paths  of  practical  progress  are  devious.  It  is  not  surprising, 
therefore,  that  something  really  was  left  of  the  jus  hostilis  in 
regard  to  non-combatants.  The  diflferent  methods  of  war- 
ring upon  harmless  individuals  had  been  falling  out  of  use 
by  degrees,  not  abolished  by  one  happy  stroke ;  and  there 
was  one  method  which  was  in  use  still,  for  no  other  reason 
than  that  it  had  not  yet  been  abolished.  The  capture  of 
private  property  was  still  allowed  on  the  high  seas.  That  is 
to  say,  if  England  is  at  war  with  Prussia,  a  bale  of  Prussian 
goods  is  safe  on  an  English  wharf,  but  the  same  bale  found 
by  an  English  cruiser  outside  the  three-mile  line  is  good  and 
lawful  prize.  Mably,  in  1754,  called  attention  to  this  unfair 
discrimination.  "  We  should  regard  with  horror,"  says  he, 
'^  an  army  which  made  war  on  citizens  and  robbed  them  of 
their  goods ;  *  *  *  How,  I  ask,  can  that  which  is  infamous 
on  land  be  just  or  at  any  rate  permissible  at  sea?'*' 

A  few  years  later  Rousseau,  in  his  Social  Contract,  found 
the  words  to  express  the  great  principle  toward  which  the 
laws  of  war  had  been  tending.     "  War^^  said  he,*  "  is  not  at 

upon  the  principle  that  the  invader  displaces,  Jtemporarily,  the  sovereignty  of  the 
invaded  state  over  the  territory  invaded.  It  is  a  right  analogous  to  that  of  the 
original  sovereign  to  levy  war  taxes.  It  is  a  right  exercised  by  superior  over  po- 
litical inferior — ^not  by  belligerent  over  belligerent.  Cf,  Ercole  Vidari,  Del 
ritpttto  deila  proprietd  privaia  fra  gfi  Siati  in  guerra  (Pavia,  1867),  III.,  3. 

Moreover,  England  now  pays  for  her  contributions,  and  the  United  States  has 
evinced  an  intention  to  do  the  same.  (^Cf,  Am,  Imtr^for  the  Governmeni  of 
Armies  in  the  Fields  Art.  37,  providing  for  '*  forced  loans;  "  and  Treaty  of 
Guadalupe  Hidalgo  with  Mexico^  1S48,  Art  32.)  See  also  Art.  55  of  the  Code 
of  the  Institute  of  International  Law  for  wars  on  land,  providing  for  restitution  of 
things  requisitioned. 

*  Droit  Public  de  V  Europe  fondi  sur  les  traiiis,  II.,  310. 

'  "  La  guerre  n'  est  done  point  une  relation  d'homme  k  homme,  mais  une  rela- 
tion d'  6tat  &  6tat,  dans  laquelle  les  particuliers  ne  sont  ennemis  qu'  accidenteUe- 
ment;  non  point  comme  hommes,  ni  m6me  conime  citoyens,  nuus  comme 
ioldats;  non  point  comme  membres  de  la  patrie,  mais  comme  ses  d^fenseun.'* — 
Du  Conirat  Social  (1762),  I.,  IV. 
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all  a  relation  of  man  to  man,  but  a  relation  ofstaU  to  state y  in 
which  individuals  are  enemies  only  accidentally — not  as  men, 
not  even  as  citizens,  but  as  soldiers;  not  as  members  of  their 
state,  but  as  its  defenders!'  Principles,  he  says,  which  are  not 
those  of  Grotius,  and  are  not  founded  on  the  authority  of 
poets,  but  which  spring  from  the  nature  of  things  and  are 
based  on  reason. 
.  Obviously  the  logical  result  of  this  theory  is  the  abolition 
of  capture  of  private  property  at  sea.  So  clear,  indeed,  is 
the  connection,  that  the  English  claim  that  it  was  invented 
for  that  purpose.'  The  dilemma  was  difficult  for  the  sup- 
porters of  the  old  system.  If  non-combatants  are  enemies, 
why  spare  their  persons  aiid  property  on  land  ?  If  they  are 
not,  why  interfere  with  them  at  sea? 

The  spread  of  the  new  doctrine  was  very  rapid  in  France. 
Linguet  adopted  it  in  1779.'  Portalis  substantially  quoted 
Rousseau  in  his  opening  speech  to  the  Conseil  des  Prises  on 
the  14th  floreal,  an  VIII.  (1801). 3  From  this  time  on  there 
is  a  perfect  chorus  of  French  writers  and  diplomatists  laying 
down  the  Rousseaunian  principle  as  established,  and  treating 
the  theory  of  individual  enmity  as  fallen  into  innocuous 
desuetude.  Verge,  the  celebrated  annotator  of  Martens,  says 
that  "  for  a  long  time  "  {longtemps)  war  was  waged  between 
individual  and  individual,  but  that  to-day  states  only  are 
enemies,  and  consequently  private  property  at  sea  is  no 
longer  justly  subject  to  capture.*  Talleyrand,  writing  to  Napo- 
\^  leon  in  1806,  declared  that,  "  in  consequence  of  the  principle 
that  war  is  not  a  relation  of  mai\  to  man,  but  of  state  to  state, 
*  *  *  the  law  of  nations  does  not  permit  the  right  of  war 

*  Hall,  Intern,  Law  (1880),  pp.  60,  61. 

*  AnnaUs  PolUiqtus,  V.,  506,  quoted  by  Laveleye,  Rev,  de  Dr.  Intern,,  VII 
(1875),  560. 

*  Quoted  Ibid, 

*  Verg6,  note  to  Martens^  §  289. 
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and  the  resulting  right  of  conquest  to  extend  *  *  *  to 
private  property,  to  merchandises  of  commerce,  *  *  *  in  a 
word,  to  private  persons  and  their  goods."  *  Napoleon  him- 
self expressed  an  ardent  wish  for  the  coming  of  a  time  "  when 
the  same  liberal  ideas  should  be  extended  "  to  both  maritime 
war  and  terrestrial,  and  when  private  merchant  vessels  and 
harmless  sailors  should  no  longer  be  subject  to  capture."* 
Cauchy,  writing  after  the  Declaration  of  Paris,  and  holding 
the  same  views,  for  the  same  reasons  as  his  predecessors, 
dilates  with  perhaps  a  shade  too  much  optimism  on  the  step 
taken  toward  their  realization  by  the  abandonment  of  priva- 
teering.3  In  the  same  breath  with  the  French  writers  may 
be  mentioned  the  celebrated  Argentine  publicist  Calvo, 
who  writes  in  French  as  well  as  in  Spanish,  and  who  says 
positively  that  "  war  exists  between  states,  and  not  between 
individuals,"  ^  and  that  as  a  consequence  the  practice  of  cap- 
turing private  property,  even  at  sea,  ^^  tends  to-day  to  give 
way  to  a  more  liberal  doctrine."  ^ 

Modern  French  support  of  the  right  of  capture  at  sea  is 
practically  confined  to  Hautefeuille  and  Ortolan.  It  is  to  be 
observed,  however,  that  the  theory  of  the  former  depends 
upon  the  pow  false  premise  that  private  property  on  land 
is  also  subject  to  seizure.^  The  case  of  Ortolan  is  more  pe- 
culiar, for  while  thoroughly  Rousseaunian  about  the  theory 
of  war,y  and  the  exemption  of  private  property  on  land,  he 
attempts  to  distinguish  the  latter  from  property  at  sea,  in  a 
laborious  and  at  times  amusing  way.     He  says,  for  example, 

'  Quoted  by  Hall  from  the  MoniUur  of  Dec.  5th,  1806. 

'"H  est  ^  d^sirer,"  etc.     Mitnoirei  de  NapoUon,  t.  3,  ch.  6,  p.  304.    The 
preamble  of  the  Berlin  decree  is  much  more  positive  in  its  language.     Cf,  infra, 

'  Ed.  1862,  IL,  472. 

*  Droit  IntemaHoncU^  §  1784.  *  Ibid,,  §  1994. 

*  FropriiUs  Privies  des  Sujeis  BeUigirants  sur  Mer  (i860). 

^  Cf  Rigiis  IntemaHonaUs  et  Diphmatie  de  la  Mer  (1864).  II.,  27. 
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that  at  sea  "  no  conquests  or  requisitions  are  possible.  Yet 
the  enemy  must  be  injured  in  some  manner"  (il  faut  bien 
nuire  a  Vennemi  d'une  maniere  quelconque) .^  This  certainly 
cannot  be  an  argument  in  favor  of  the  capture  oi  private  prop- 
erty, for,  as  M.  Ortolan  himself  admits,  war  is  not  a  relation 
of  individual  to  individual,  and  hence  private  merchants 
cannot  be  the  enemies  whom  "  il  faut  nuireT  He  says, 
again,  that  seizing  a  ship  and  its  cargo  is  a  very  different 
proceeding  from  seizing  a  man's  household  goods;'  waiving 
which — it  is  not  so  very  diflferent  after  all — it  must  be 
remembered  that  it  is  not  only  the  household  goods,  but 
factorfes,  and  stores,  and  things  of  a  wholly  professional 
kind,  which  are  spared  on  land.  Next,  M.  Ortolan  refers  to 
the  fitness  of  the  merchant  marine  of  a  state,  both  as  to 
materiel  and  personnel,  for  immediate  belligerent  use.3  But 
this  argument,  in  these  days  of  iron-clads,  is  obsolete  as  to 
the  ship,  and  explains  nothing  about  the  confiscation  of  the 
cargo ;  while  as  for  the  crew,  if  they  are  to  be  made  prisoners 
of  war  because  they  may  at  any  moment  join  the  navy,  why 
not  capture  farmers  on  land  on  account  of  their  intrinsic  fit- 
ness for  the  army?  Finally,  M.  Ortolan  suggests  that,  were 
capture  at  sea  abolished,  a  belligerent  with  a  weak  navy 

'  Cf,  Regies  IftUrnaiionaUs  et  DiplomatU  de  la  Aler  (1864),  II.,  42.  There 
is  something  humorous  about  M.  Ortolan's  theory  that  the  absence  of  our  real 
enemy  justifies  tlie  beating  of  an  innocent  person  who  happens  to  be  present. 
In  tbc  language  of  Bluntschli — ^"  Allein  niemals  kann  die  SchwSche  der  recht. 
mSssigcn  ICriegsmittel  ein  Grund  sein,  nm  die  ZulSssigkeit  unrechtmSssiger 
Kriegsmittel  zu  rechtfertigen.''  {Das  Mod,  17 Ik.,  45.)  And  Lavaleye  says 
{Rev,  de  Dr.  Intern,,  infra,)  :  *<  C'est  comme  si  sur  terre  on  brftlait  systc' mat- 
iqnement  des  fabriques,  parce  qu'eUes  sont  une  source  de  richesse  pour  Pennemi." 

'  II.,  43.      In  1870  the  wine  in  the  cellars  of  Champagne  was  valued  at 

50,000.000  f.,  yet  no  one  ever  thought  of  it  as  subject  to  seizure  by  the  Germans. 

Would  M.  Ortolan  embrace  the  wine-casks  within  his  description  of  household 

goods,  or  as  he  expresses  it,  "objets  servant  li  I'usage  d'un  habitant  paisible 

.    .    .  oil  il  a  son  foyer  domestique?  *' 

'  Dip,  de  la  Mer,,  II.,  49. 
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would  simply  withdraw  its  vessels  of  war  from  the  seas  ;*  but 
what  possible  harm  that  could  do  to  any  one  but  the  weak 
belligerent  itself,  which  would  thus  be  unable  to  maintain 
blockades  or  to  shut  off  contraband,  is  not  made  apparent. 
The  means  of  prolonging  the  war,  of  course,  are  obtained, 
indirectly,  from  commerce ;  they  are  also  obtained,  however, 
from  factories,  yet  the  latter  are  exempt. 

Though  the  French  were  the  first  to  advocate  what  we 
shall  now  speak  of  as  the  modern  theory  of  war,  the  writers 
of  other  continental  nations  did  not  hesitate  to  follow  their 
lead. 

At  the  outbreak  of  the  Franco-German  war,  the  King  of 
Prussia  issued  to  the  German  army  a  proclamation  calling 
upon  them  to  respect  private  property,  and  adding  that  he 
waged  war  against  the  French  army,  not  the  French  people." 
Heffter,  writing  shortly  after  the  war,  strongly  discounten- 
ances the  confiscation  of  private  property  at  sea,  although, 
indeed,  he  admits  the  right  to  seize  and  hold  it  in  order  that 
it  may  not  benefit  the  enemy  during  the  war.3  His  objection, 
however,  to  the  French  system  in  its  entirety  is  only  the 
rather  pessimistic  one  that  strong  maritime  powers  could 
never  be  induced  to  give  their  consent.^  On  the  other 
hand,  Bluntschli  adopts  all  the  French  theories  as  unques- 

'  Dip,  de  la  Afer^  II.,  49.  See,  for  the  same  argument,  Riquelme  {EUmentos 
de  Dereeho  Publico  Internacional,  Madrid,  1849,  !•»  13^)  •  '*  FCindase  esta  difer- 
encia  en  que  en  las  ^uerras  maritimas  no  bay  otro  medio  de  debilitar  k  un 
cnemigo  que  endena  en  sus  puertos  las  escuadras  y  esquiva  el  combate,  sino  d 
de  destruir  su  navegacion  y  su  comercio." 

'  Proklamation  vom  11  Aug.,  1870:  '<Ich  fUhre  Krieg  mit  den  IrantOsischen 
Soldaten,  und  nicht  mit  den  franz5sischen  BUrgem." 

^Doi  Europ&ischs  Volkerretkt  (1873),  §.  139.  Captor  to  have  "kein  Eigen- 
thnm  .  .  .  sondem  lediglich  das  Recht  der  Beschlagnahme  wfthrend  der  Daner 
des  Krieges.*' 

*"Ein  solchcs  System  wUrde  allerdings  mit  gutem  Grande  fUr  eine  fromme 
Chimftre  zu  erkUren  sein.*' 
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tionable.  War  is  waged  by  states,  not  private  persons,'  and, 
as  a  logical  and  necessary  consequence,  capture  of  private 
property  at  sea  is  to  be  condemned."  Similarly  Aegidi  and 
Klauhold,  in  their  Frei  Schiff  unter  Feindes  Flagge  (Ham- 
burg, 1866)  condemn  the  old  practice  and  look  forward 
hopefully  to  the  time  when  their  state  will  be  able  "  to  obtain 
for  the  fundamental  principle  [of  immunity  for  private  prop- 
erty at  sea]  the  consent  of  England  and  thus  the  recognition 
of  the  world."3 

The  Italian  writers  appear  to  be  even  more  unanimous 
than  the  German.  Azuni  states  the  Rousseaunian  theory  of 
war  without  qualification,*  and  formulates  certain  maritime 
rules  of  which  the  first  abolishes  capture  of  private  property 
other  than  contrabrand.  Galiani  calls  it  an  ''absurd  and 
lamentable  inconsequence  "  to  allow  capture  at  sea.^  Ercole 
Vidari  thinks  that  respect  for  private  property  is  an  absolute 
principle,  applicable  in  war  as  well  as  in  peace,  on  sea  as 
well  as  on  land.  War  is  a  relation  of  state  to  state,  not  of 
individual  to  individual.*  Fiore^and  Pierantoni^  take  the 
same  view. 

The  sentiment  of  Holland,  as  expressed  by  Jan  H.  Ferguson, 
an  eminent  Dutch  publicist  and  official,  in  1884,  is  as  follows : 
"  War  is  a  relation  between  States  alone.  *  *  *  The  state  of 
war  entails  no  Jus  in  persofiam  against  every  private  individual 
in  the  state.  •  *  *    The  savage  maxim  that  when  war  is  de- 

^Das  Moderne  Volkerrecht  (1878),  §§  530,  531;  p.  35. 

'  Id,,  §  665. 

"  EinlHtung,  38. 

*  Sistema   Universale  dei  principii  del  diritto  maritimo  dell*  Europa  (Ed. 
1797,  Tricat),II.,  303. 

^  Dei  dcveri  de  principi  neutrali  (1782). 

*  Del  rispetto /iella  propriety  privata  fra  gli  Stati  in  guerra  (1867),  II.,  2,  4. 
^  Fiore  (Fr.  ed.),  II.,  270;  ch.  VII,  ch.  VIII. 

^Rev,  de  Droit  Intern,,  VII.  (i875)»  619.     Rapport  sur  les  Prises  Maritimes. 
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Glared  between  the  two  nations  every  individual  member  of 
the  one  is  on  the  warpath  against  every  person  belonging  to 
the  other,  is  happily  banished  from  the  usages  of  warfare  be- 
tween civilized  states." '  Capture  of  private  property  at  sea, 
therefore,  is  "anomalous''  and  a  "conspicuous  deviation 
from  the  principles  of  the  law  of  war." " 

Belgian  writers,  also,  have  voiced  a  ready  assent  to  the 
modern  theory.  Laveleye,  in  a  strong  article  in  the  Revue 
de  Droit  International ^^  the  brilliancy  of  which  called  forth 
an  astonishing  tribute  from  the  usually  placid  Calvo,^  reviews 
all  the  arguments  of  Ortolan,  and  all  the  practice  on  the  sub- 
ject, and  concludes  that  the  old  doctrine  is  already  extinct 
on  the  continent  and  has  not  much  longer  to  live  anywhere. 
And  Nys,  in  his  Guerre  Maritime,^  speaking  of  the  difference 
in  the  treatment  of  private  property  on  land  and  at  sea,  ex- 
claims, "The  contradiction  is  flagrant,  and  *  *  *  imperi- 
ously demands  a  reform." 

In  Russia  the  sentiment  is  the  same.  When.  President 
Monroe,  in  1824,  entered  into  negotiations  with  the  French, 
British  and  Russian  governments  for  the  purpose  of  abolish- 
ing capture  at  sea,  the  Russian  government,  through 
Count  Nesselrode,  expressed  hearty  approbation  of  the 
scheme,  but  very  naturally  was  unwilling  to  act  alone.^ 
Later,  in  1856,  when  Mr.  Marcy  re-opened  the  question,  the 
Russian  charge  d'affaires  at  Washington,  acting  under  the 
orders  of  Prince  Gortschakoff,^  replied  that  the  Emperor  ac- 

^Manual  of  Intern^  Law  for  the  Use  of  Navies  and  ConsulaUs  (18S4),  II,. 
247.248. 

*  /</.,  II.,  308.  •  VII.  (1875).  560.  ♦  Calvo,  §  1992. 
^(Bniasels,  1881),  I.,  134. 

*  Nesselrode  to  Middleton«  Feb.  i,  1824. 

^Goitschakoff  to  Stoeckl,  Sept.  — ^  1856:   ''La  propocition  d'Amdrique  est 
d^elop6e  d'une  mani^re  si  habile  et  si  luixiinense  qu'elle  commande  la  conviction; 
<   >   .  elle  recevra  an  appni  d6cid6  de  la  part  du  repr^entant  de  Sa  Majesty  Im- 
pWalc."    Quoted  in  Rro,  de  Dr,  Int,y  VII.,  569. 
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€€pUd^  for  his  part^  the  condition  on  which  the  United  States 
consented  to  abolish  privateering — ^namely,  that  all  private 
property  on  the  seas  should  be  respected.'  Finally,  in  1874, 
the  Russian  projet  for  a  Declaration  of  Brussels  embodied  the 
following  articles : 

"  I.  An  international  war  is  a  state  of  open  hostility  be- 
tween two  independent  states  and  their  armed  and  organized 
forces. 

"2.  The  operations  of  the  war  must  be  directed  only 
against  the  forces  and  means  of  war  of  the  enemy  state,  and 
not  against  its  subjects,  as  long  as  the  latter  take  no  active 
part  in  the  war." 

The  various  extracts  which  have  been  quoted  may,  it  is 
believed,  be  taken  as  fairly  representative  of  the  spirit  of 
continental  publicists  and  diplomatists  as  it  exists  to-day.  It 
remains  before  concluding  this  chapter  to  review  briefly  some 
of  the  practical  attempts  which  men  of  action  have  made  to 
abolish  the  capture  of  private  property  at  sea. 

The  United  States  made  the  first  effort.  Principally  through 
the  endeavors  of  Franklin,  who  was  strongly  opposed  to  the 
old  practice,  the  principle  of  the  immunity  of  private  prop- 
erty at  sea  was  embodied  in  our  treaty  of  1 785  with  Prussia.* 
In  1 792  the  National  Assembly  of  France  resolved,  that  the 
executive  power  be  "  invited "  to  negotiate  with  foreign 
powers  for  the  abolition  of  privateering  and  the  free  naviga- 
tion of  commerce.  M.  de  Chambonas,  consequentiy,  issued 
a  circular  to  the  French  diplomatic  agents  abroad,  request- 
ing them  to  discuss  the  matter  with  their  respective  govern- 
ments. Only  the  United  States  made  any  satisfactory  re- 
sponse ;  Jefferson,  then  Secretary  of  State,  referring  to  and 
approving  the  treaty  with  Prussia,  which  was,  perhaps,  not 
unnatural  on  Jefferson's  part,  as  he  had  helped  to  make  it. 

'  Stoeckl  to  Marcy,  Nov.  28th,  1856.     (Aegidi,  p.  20.) 
•  Cf.  Art  23. 
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In  1806  Napoleon  recognized  the  fact  that  the  right  of  cap- 
ture of  private  property  at  sea  was  no  longer  properly  a  part 
of  the  law  of  nations,  by  apologizing  for  its  exercise  against 
England '  and  justifying  it  on  the  ground  of  reprisal.  In 
1823  the  French  refrained  from  capturing  private  property 
at  sea  in  their  war  with  Spain.'  In  the  same  year  President 
Monroe  renewed  the  efforts  of  the  United  States  to  make  the 
new  doctrine  general.  The  favorable  answer  of  Russia  has 
been  referred  to ;  Chateaubriand  for  France  replied  simil- 
arly ;  3  England  alone  escaped  discussion  of  the  question 
upon  technical  grounds  which  will  be  considered  hereafter. 
In  1832,  however,  the  latter  power  restored  the  ships  cap- 
tured in  her  war  with  Holland.  In  1854  President  Pierce 
announced  his  intention  to  continue  the  efforts  of  Monroe. 
In  1856  came  the  Declaration  of  Paris,  abolishing  privateer- 
ing and  confirming  the  rule  that  free  ships  make  free  goods. 
Immediately  afterwards  Marcy  proposed  his  famous  amend- 
ment to  the  Declaration,  by  abolishing  all  capture  at  sea  ex- 
cept under  the  law  of  contrabrand  and  blockade ;  aud  Rus- 
sia's favorable  reply  to  that  proposal  has  been  mentioned. 
In  the  same  year  (June  11)  the  Marcy  amendment  was 
incorporated  into  a  treaty  of  commerce  between  Costa  Rica 
and  New  Granada  (Art.  II.).  In  1858  Sr.  Da  Silva  Paranhos, 
Brazilian  minister  of  foreign  aflTairs,  declared,  that  while  the 

'  Cf,  the  preamble  to  the  Bcrhn  decree  (Nov.  21,  1806)  : 

"Napol6on,  Emp^reur  des  Fran^ais,  roi  d'ltalie,  coDsid^rant, 

**  I.  Que  PAngleterre  n'admet  point  le  droit  des  gens  suivi  universellement  par 

tons  les  peuples  polices; 
"  2.  Qn'elle  r'pute  ennemi  tout  individu  appartenant  ^  Petat  ennemi  et .    .    . 
**  3.  Qu'elle  etend  aux  bfttiments  et  marchandisea  de  commerce  .    .    .  le  droit 

de  conqu^te  qui  ne  peat  s'appliquer  qu'  &  ce  qui  appartient  &  l'6tat  ennemi —  .   .    . 
**  Nous  avons  r 'solu  d^appliquer  k  PAngleterre  les  usages  qu*elle  a  consacri  s,"  etc. 

'"La  marine  royale,*'  declared  Chateaubriand,  "ne  prendra  que  les  b&timents 
de  guerre  espagnols;  elle  n'arrdtera  les  bfttiments  marchands." 

'Chateaubriand  to  Sheldon,  Oct.  29,  1823.    (Aegidi.) 
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world  owed  much  to  the  Declaration  of  Paris,  consistency  re- 
quired the  adoption  of  the  Marcy  amendment  in  toto^  In 
1859,  by  the  treaty  of  Zurich,  France  restored  the  Austrian 
vessels  captured  during  the  war.'  In  i860  England ^  and 
France^  together  proclaimed  the  principle  in  their  war  with 
China.  In  1865  France  restored  vessels  captured  during  the 
Mexican  War.  In  the  Seven  Weeks*  War  of  1866  the 
immunity  of  private  property  at  sea  was  declared  by  all 
three  powers — ^Austria,  Italy  and  Prussia ;  ^  Italy  in  fact  hav- 
ing adopted  a  permanent  rule  of  immunity,  on  condition  of 
reciprocity.^  Innumerable  German  diets,  and  chambers  of 
commerce  the  world  over,  have  resolved  in  favor  of  the  new 
principle.7  In  1870,  at  the  outbreak  of  the  Franco-Prussian 
war,  the  King  of  Prussia  announced  the  exemption  of  French 
merchantmen;  but  on  Jan.  12,  1871,  Bismarck  sanctioned 
a  relapse  into  the  old  practice  by  way  of  reprisal.  In  1871 
the  United  States  again  embodied  the  immunity  principle  in 
a  treaty,  this  time  with  Italy;  the  treaty  is  still  (1897)  ^^ 
force.^ 

*  British  and  For.  State  Papers,  Vol.  48,  p.  1 37. 

'  Art.  3.     (Except  such  as  had  already  been  condemned.) 

'Order  in  Council,  March  7th,  i860. 

^  Dep^che  du  ministre  des  a£Bures  ^trangt^res  du  2Sme  Mars,  i860. 

^  '*  Les  navires  marchands  et  leur  cargaisons  ne  pourront  6tre  captures  que  s'ils 
portent  de  la  contrebande  de  guerre  ou  s'ils  essaient  de  violer  un  blocus  efiectif  et 
declare." 

■  Codice  per  la  marine  mercantile,  ArL  21  z  (1865). 

^  They  are  all  collected  in  Aegidi,  EinUitung,  p.  24  n.    The  principal  cities 
represented  are  London,  Bremen,  Liibeck,  Rotterdam,  Breslau,  Bordeaux,  Mar- 
seilles, Stuttgart,  St  John's  (N.  B.),  Liverpool,  New  York,  Baltimore,  Triest, 
Riga.    The  Bremen  resolution  is  thus  worded — 
*  *  *  Beschliesst  die  Versammlung : 

'(i)  Die  Unverletzlichkeit  der  Person  und  des  Eigenthums  in  Kriegszeiten  mr 
See,  unter  Ausdehnung  aui  die  Angehorigen  kriegftihrender  Staaten,  so  weit  die 
Zwecke  des  Kriegs  sie  nicht  nothwendig  beschrSnken,  ist  eine  unabweisluhe  FoT'^ 
derung  des  Rechtsbevmsstseins  unserer  Zeit,  ***** 

"Art.  12.     (Feb.  26,  1871.) 
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In  1877  the  Institute  of  International  Law,  at  Zurich,  fully 
recognized  the  principle  of  immunity.  And  finally,  in  the 
code  of  the  Institute  for  wars  on  land,  recommended  in  1880, 
the  theory  of  individual  enmity  is  distinctly  negatived/ 

In  view  of  all  these  facts,  it  is  respectfully  submitted  that 
Heffter  cannot  sustain  his  statement  that  the  hope  of  aboli- 
tion of  capture  at  sea  is  a  "pious  chimera."  Pious,  yes. 
Chimera,  no. 

*  Art.  I. 


CHAPTER  III 


THE  ENGLISH   SCHOOL 


The  continental  writers,  then,  maintain  that  the  theory  of 
war  has  changed ;  that  individuals  who  take  no  part  in  the 
war  are  no  longer  enemies;  and  that,  consequently,  the 
right  of  capture  of  private  property  at  sea  is  no  longer  recog- 
nized in  International  Law. 

English  writers,  on  the  conjtrary,  are  for  the  most  part  of 
the  opinion  that  the  theory  of  war  has  not  changed ;  that  in- 
dividuals are  still  enemies ;  and  that  all  the  positive  immuni- 
ties which  non-combatants  enjoy  owe  their  origin  simply  to 
humanity,  and  must  be  regarded  as  exceptions  to  a  rule 
which,  where  not  expressly  suspended,  still  controls. 

Perhaps  the  ablest,  because  the  most  serious,  attack  upon 
the  continental  theory  is  that  of  Mr.  Hall.  He  maintains 
that  the  relation  of  enmity  between  individuals  must  still 
exist,  because  otherwise  certain  practices  which  are  still 
recogtiized  would  be  illegal.  These  practices  are  chiefly 
five — ( I )  the  replacing  of  the  civil  government  of  an  invaded 
state  by  military  control,  and  the  "  making  of  any  changes 
necessary"  for  the  invader's  "safety  and  success;"  (2)  the 
bombardment  of  fortified  towns ;  (3)  the  right  of  contribution 
and  requisition;  (4)  the  right  of  compelling  the  personal 
service  of  members  of  the  enemy  state,  and  ( 5 )  the  destruc- 
tion of  buildings  and  fields  for  military  purposes.* 

The  first  and  fifth  of  these  practices  are,  however,  justified 
on  the  simple  ground  of  military  necessity.     It  is  not  because 

>//«// (Ed.  1880),  p.  59. 
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individuals  are  enemies — ^that  is  shown  by  the  fact  that  no 
more  damage  may  be  done  than  is  reasonably  necessary  for 
military  operations.  They  are  simply  in  the  way,  and  so 
long  as  they  remain  in  the  way  they  must  endure  the  tem- 
porary consequences.  Such  a  relation  is  very  far  from  a 
relation  of  enmity.  It  is  as  if  I  have  a  quarrel  with  X,  and 
give  notice  to  the  world  that  I  am  going  to  shoot  him,  and 
thereupon  A,  B  and  C  come  and  stand  about  X,  and  are 
accidentally  hurt  by  the  bullets. 

The  second  practice  is  explained  in  substantially  the  same 
manner.  Bombardment  is  a  weapon  aimed  at  individuals 
only  incidentally.  If  the  latter  are  enemies,  why  not  bom- 
bard unfortified  towns  as  well  as  fortified  ones?  Then  the 
right  of  contribution  and  requisition  has  already  been  ex- 
plained, and  besides,  there  is,  as  has  been  seen,  a  strong 
tendency  at  the  present  time  to  pay  for  what  is  taken ;  and  the 
supposed  fourth  practice,  of  compelling  personal  service,  is, 
to  say  the  least,  of  very  doubtful  legality.  Certainly  the  citi- 
zens of  either  state  cannot  any  longer  be  forced  into  the 
other's  army  or  navy ;  and  if  they  are  occasionally  compelled 
to  hew  wood  and  draw  water,  it  does  not  follow  that  the 
compulsion  is  just  and  legal. 

There  are  two  reasons,  concludes  Mr.  Hall,  against  the 
adoption  of  the  continental  theory.  First,  it  is  a  fiction,  for 
"  to  separate  the  state  from  the  individuals  which  compose 
it,  is  to  reduce  it  to  an  intangible  abstraction."'  A  railroad 
company  is  an  "intangible  abstraction,"  but  is  that  any 
reason  for  confusing  it  with  its  stockholders?  It  is  the 
second  reason  of  Mr.  Hall,  however,  which  is  particularly 
worthy  of  note — ^the  continental  doctrine  is  mischievous,  he 
says,  because  "  it  is  the  argumentative  starting-point  of  attack 
upon  the  right  of  capture  of  private  property  at  sea''^     And 

>  (Ed.  i8«o),  p.  60.  « (Ed.  1880).  p.  61. 
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this,  it  IS  conceived,  is  the  trouble  with  the  whole  English 
school ;  and  it  is  for  this  reason  that  a  thoroughly  unpreju- 
diced opinion  of  the  French  theory  of  war  is  rarely  obtained 
from  an  English  publicist.  The  latter,  in  starting  out  to  dis- 
cuss the  legitimacy  of  capture  at  sea,  invariably  begins  by 
assuming  it. 

The  late  Sir  Travers  Twiss,  therefore,  is  perhaps  not 
entitled  to  as  much  weight  on  this  subject  as  on  most  others. 
Besides,  Twiss,  like  Hautefeuille,  maintains  the  general  con- 
fiscability  of  property  on  land,'  and  naturally,  therefore,  is 
not  yet  converted  from  the  theory  that  "  all  the  individual 
members  of  the  one  nation  are  enemies  of  the  individual 
members  of  the  other  nation." '  Similarly  Phillimore,  though 
calling  war  a  "conflict  of  societies,  that  is,  of  corporate 
bodies  recognizing  and  governed  by  law,"  3  evidently  believes 
in  individual  enmity,^  and  declares  the  person  of  the  "  enemy,'* 
strictly  speaking,  liable  to  seizure  and  his  property  to  confis- 
cation. The  other  theory  he  considers  to  have  a  tendency 
toward  the  prolongation  of  the  war.s 

Phillimore,  Twiss  and  Hall  may  be  said  to  be  fairly  repre- 
sentative of  the  English  school ;  but  even  in  England  there 
are  dissenting  voices.  An  early  number  of  the  Edinburgh 
Review^  contains  a  striking  appeal  for  the  abolition  of  mari- 

^  Law  of  Nations  in  Time  of  IVar,  p.  122.  *  IHii.,  pp.  80,  82. 

»  CommeniarieSf  III.,  79.  *  Id.,  Preface,  p.  37. 

*  Mr.  Phillimore  refers,  with  a  frivolity  which  may  be  pardoned  on  account  of 
its  intrinsic  humor,  to  the  "  famous  but  perhaps  legendary  precedent  of  the  two 
Dutch  admirals,  who,  commanding  antagonistic  fleets,  sold  powder  to  each  other, 
and,  commercially,  contributed  to  their  own  destruction."  (Preface,  p.  39.) 
Phillimore  differs  from  Bluntschli,  who  refuses  to  excuse  a  *barbaric  practice  be- 
cause it  shortens  the  war  {Das  Mod.  Voik.,  p.  45).  If  it  were  the  theory  of  nine- 
teenth century  statesmen  to  render  wars  barbarous  in  the  hope  of  rendering  them 
infrequent,  it  would  have  been  false  humanity  to  sign  the  Declaration  of  St.  Pe- 
tersburg or  the  Convention  of  Geneva. 

•No.  15,  p.  14. 


255]  ABOUTION  OF  PRIVA  TEERJNG  35^ 

time  capture  on  the  ground  of  humanity.  Lord  Falmerston 
in  1856,  could  "not  help  hoping"  for  such  such  abolition/ 
The  letters  of  Mr.  Cobden  are  full  of  passages  showing  his 
sympathy  with  the  Marcy  amendment  to  the  Declaration  of 
Paris.  He  regretted,  as  an  Englishman,  that  the  proposal 
did  not  originate  in  England,'  and  declared  that  if  England 
did  not  at  least  support  it,  required  as  it  was  by  the  general 
sentiment  of  the  age,  "we  should  indeed  deserve  the  title  of 
the  Chinese  of  the  West."  3  it  has  been  seen  that  the 
chambers  of  commerce  all  over  England  and  the  British 
possessions  took  the  same  view.  Mr.  Lindsay,  M.  P.  from 
Lancaster,  urged  it  constantly  in  the  House  of  Commons. 
The  report  of  the  Select  Committee  on  Merchant  Shipping, 
ordered  by  the  House  of  Commons  to  be  printed  Aug.  7,  i860, 
declared  that  "  the  time  has  arrived  "  for  it.  Altogether  it  is 
not  necessary  to  be  unduly  optimistic  to  believe  that  the  active 
opposition  of  England  is  on  the  wane.  That  opposition  was 
formerly  prompted  by  economic  considerations,  and  since 
the  adoption  of  the  principle  Free  Ships  Free  Goods,  the 
economic  considerations  seem  rather  to  point  the  other  way. 
Under  the  present  law,  in  the  wars  of  the  futur^all  the  carry- 
ing trade  of  both  belligerents  would  be  driven  into  neutral 
bottoms,  which,  in  case  of  war  between  England  and  another 
power,  would  always  damage  England  more  than  her  ad- 
versary in  the  ratio  of  the  superiority  of  her  carrying  trade. 
If,  moreover,  we  contrast  the  ease  with  which  France  or  any 
continental  nation  could  dispose  of  its  produce  through 
neutral  ports  in  case  of  blockaded  coasts,  with  the  helpless 
position  of  England,  if  it  should  happen  that  her  coasts  were 
effectively  blockaded,  it  will  be  seen  that  the  change  will 

^  Liyerpoo]  Address,  Not.  7th,  1856.  (Aegidi.) 
•Cobden  to  Bayley,  Nov.  8th,  1856.  (Aegidi.) 
'Cobden  to  Carr,  Dec.  15th,  1856.     (Aegidi.) 
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benefit  Great  Britain  more  than  any  other  power  in  the 
world. 

To  quote  from  a  speech  of  Mr.  Liddeli's  in  the  House  of 
Commons:'  "What  did  they  do  in  the  Russian  war?  They 
went  to  war  with  Russia  in  1854.  The  first  thing  they  did 
was  to  blockade  the  Baltic  with  a  gigantic  and  expensive 
fleet,  under  pretence  of  distressing  the  enemy  by  cutting  oflf 
the  supplies  which  she  furnished  of  raw  material.  They 
took  a  number  of  her  ships,  belonging  chiefly  to  the  poor 
inhabitants  of  the  Baltic  seaboard.  *  ♦  *  But  did  they  stop 
Russian  commerce  ?  Why,  the  whole  of  the  linseed,  and  the 
flax,  and  the  tallow,  and  the  hemp,  the  raw  materials  from 
Russia  which  England  most  wanted,  were  conveyed  through 
neutral  ports  and  arrived  in  this  country  at  enhanced  prices, 
which  the  consumer  had  to  pay  in  consequence  of  the  circuit- 
ous route  which  they  had  been  obliged  to  travel." 

In  other  words,  blockade  St.  Petersburg,  and  Russia  can 
use  Konigsberg ;  blockade  Hamburg,  and  Germany  will  use 
Amsterdam ;  blockade  Triest,  and  Austria  will  use  Venice ; 
but  blockade  the  coasts  of  England  and  the  produce  must 
stay  at  hom/e.  That  is  why  the  policy  of  that  country  is 
likely  soon  to  change. 

In  the  meanwhile  a  small  minority  of  foreign  publicists  ad- 
heres to  the  English  school  in  its  ancient  notions  of  enmity. 
We  have  mentioned  Hautefeuille  and  Riquelme."  Kliiber^ 
and  Negrin  *  are  referred  to  by  Hall  as  taking  the  same  view. 
And  Bello,  of  the  University  of  Chili,  believed  that  the  old 

'  March  nth,  1862  (Aegidi,  p.  116.) 

'**Son  enemigos  todos  los  si^bditos  de  los  Estados  beligerantes'* — {Elem,  de 
Der.  Pith ,  i.,  135).  But  he  adds :  '*  Los  enemigos  se  clasifican  en  enemigos  ino- 
fensivos,  forzados,  y  voluntarios."  An  "  enemigo  inofensivo,"  is  something  dan- 
gerously approaching  a  contradiction  in  terms. 

'  Kluber^  §  232.     His  authorities  are  Grotius  and  Kant  1 

*  Tratado  Elemental  de  Der  echo  Iniernacional  MariHmo,  141 . 
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"maxims"'  were  still  (in  1847)  ^^  better  established,  and 
that  their  "rigor"  had  been  mitigated  much  in  practice — 
nothing  more.     A  good  deal,  however,  has  happened  since 

1847- 

'  **  Segun  el  derecho  de  la  guerra,  *  *  *  luego  que  un  soberano  la  dedara  & 
otroy  todos  los  sAbditos  del  primero  pasan  &  ser  enemigos  de  todos  los  sAbditos 
del  aegundo."    Principios  de  Derecho  Intemacumal  TCaracas,  1S47),  139. 


CHAPTER  IV 

THE  ATTITUDE  OF  THE  UNITED  STATES 

The  Supreme  Court  of  the  United  States  has  gone  very 
far  towards  justifying  the  English  assertion  that  this  country 
agrees  with  England  on  the  question  of  individual  enmity. 
For  example,  it  has  held  that  property  of  the  "enemy," 
found  in  the  country  at  the  breaking  out  of  war,  is  "  stricH 
juris'*  subject  to  confiscation.*  And  it  has  adopted  for 
the  United  States  the  barbarous  "commercial  domicile" 
rule,  which  allows  not  merely  subjects  of  the  enemy  state, 
but  neutrals  domiciled  in  the  enemy's  country,  to  be  treated 
as  enemies  for  the  purposes  of  the  laW  of  capture  at  sea."*   As 

*  Brown  ▼.  U.  S.,  8  Cranch,  no  (jsemble).  Fortunately  for  the  national  honor, 
Chief  Justice  Marshall  declared  that  an  act  of  Congress  would  be  necessary  to 
render  the  confiscation  complete,  and  reversed  the  circuit  court's  judgment  of 
condemnation  on  the  ground  that  no  such  act  hacl  been  passed.  The  declaration 
of  war  gave  the  right  to  confiscate,  but  did  not  of  itself  operate  as  a  confiscation. 
For  comments  on  the  unfortunate  dictum  mentioned  in  the  text,  see  Woolsey, 
§  Ii8,  and  Dana,  note  to  Wheaton,  §  355. 

*  The  Prize  Cases,  2  Black.,  671 ;  Miller  v.  U.  S.,  14  Wall.,  268.  This  rule  has 
never  been  shaken  in  England.  "The  following  persons  are  enemies,"  says 
Lushington  {Manual  of  Naval  Prize  Law^  1866,  Art.  251)  :  **  (a)  any  person 
who  has  his  domicile  in  the  Enemy's  territory,  whatever  be  his  Nationality  by 
birth."  And  see  the  yohanna  Emilie,  Spinks,  12;  the  BalHca,  Spinks,  266;  the 
Indian  Chiefs  3  C.  Rob.,  18.  What  is  thought  of  it  elsewhere  may  be  gathered 
from  the  criticism  of  Bluntschli  {Das  Mod,  Volk,,  §  532  n.)  :  "  Die  ganze  Theorie 
ist  nur  erdacht  um  moglichst  viel  Seebeute  zu  machen.  Sie  hat  keinen  Grand  in 
den  natQrlichen  Rechtsverh&ltnissen,  und  gelangt  zuletzt  zu  der  Abenteuerlichkeit, 
dass  England  das  Eigenthum  eines  in  den  Vereinigten  Staten  wohnenden  Eng- 
Iftnders  als  feindliches  Eigenthum  behandelt,  wenn  England  mit  den  Vereinigten 
Staten  im  Kriege  ist."  This  monstrous  doctrine  has  indeed  been  pushed  so  far  as 
to  lead  to  the  condemnation  of  the  property  of  consuls  of  one  belligerent  state 
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might  be  expected,  certain  of  our  writers  have  simply  fol- 
lowed the  Supreme  Court  and  declared  for  individual  enmity 
without,  it  may  be,  fairly  hearing  the  other  side.  Thus  Kent 
approves  the  old  theory,  and  attempts  to  fortify  it  by  the 
somewhat  cumbrous  fiction  that  "  every  man  is,  in  judgment 
of  lawy  a  party  to  the  acts  of  his  own  government ;''^  and 
Wheaton  considers  that  a  "perfect"  war  does  not  exist 
unless  "  all  the  members  of  both  nations  are  authorized  to 
commit  hostilities  against  all  the  members  of  the  other."' 
But  the  value  of  these  opinions  must  depend  largely  upon 
that  of  the  decisions  upon  which  they  are  based ;  and  it  is  to 
be  remembered  that  during  our  war  of  18 12,  when  the  first 
important  decisions  were  rendered,  the  modern  theory  was 
not  nearly  so  widely  known  or  so  strongly  supported  as  it  is 
now.  The  Supreme  Court,  being  called  upon  not  to  legis- 
late, but  to  declare  the  law  as  it  found  it,  very  naturally 
followed  English  traditions,  and,  with  judicial  conservatism, 
has  held  to  them  ever  since,  oblivious  of  the  changes  which 
fourscore  years  have  brought  On  the  other  hand,  the  ex- 
ecutive department  of  our  government  has  been  hampered 
by  no  obligation,  real  pr  supposed,  to  adhere  to  English 
precedents,  and  it  is  therefore  in  the  records  of  the  Depart- 
ment of  State,  rather  than  in. those  of  the  Supreme  Court, 
that  the  real  sentiment  of  the  country  is  to  be  found. 

Now  the  history  of  American  diplomacy,  from  beginning 
to  end,  is  full  of  attempts  to  abolish  the  capture  of  private 
property  at  sea.  Through  the  influence  of  Franklin,  who 
always  regarded  it  as  a  sort  of  piracy,  and  its  strongest  sup- 
porters, the  English,  as  "the  first   piratical   state   in   the 

trading  from  the  port  in  the  other  in  which  they  are  exercising  their  consular 
functions. 

'  Ahdy's  Kenty  pp.  192,  193. 

-  Elements^  §  296.    See  also  Dana's  note  to  §  355. 
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world,"'  the  following  provision  was  incorporated  into  our 
treaty  of  1785  with  Prussia,  in  case  of  war: 

"And  all  merchant  and  trading  vessels  employed  in  ex- 
changing the  products  of  different  places  and  thereby  ren- 
dering the  necessaries,  conveniences  and  comforts  of  human 
life  more  easy  to  be  obtained,  and  and  \sic\  more  general, 
shall  be  allowed  to  pass  free  and  unmolested." ' 

When  M.  de  Chambonas,  in  1792,  expressed  the  desire  of 
the  French  government  to  secure  the  general  adoption  of 
such  a  principle,  his  efforts  were  warmly  seconded  by  Jeffer- 
son,  then  Secretary  of  State.  President  Monroe,  on  Decem- 
ber 2,  1823,  sent  the  following  message  to  the  eighteenth 
Congress :  ^ 

"At  the  commencement  of  the  recent  war  between  France 
and  Spain  it  was  declared  by  the  French  government  *  *  * 
that  neither  the  commerce  of  Spain  herself,  nor  of  neutral 
nations,  should  be  molested  *  *  *.  This  declaration,  which 
appears  to  have  been  faithfully  carried  into  effect,  concurring 
with  principles  proclaimed  and  cherished  by  the  United 
States  from  the  first  establishment  of  their  independence, 
suggested  the  hope  that  the  time  had  arrived  when  the  pro- 
posal for  adopting  it  as  a  permanent  and  invariable  rule  in 
all  future  maritime  wars  might  meet  the  favorable  considera- 
tion of  the  great  European  powers.  Instructions  have  ac- 
cordingly been  given  to  our  ministers  with  France,  Russia 
and  Great  Britain  to  make  those  proposals  to  their  respect- 
ive governments,  *  *  *  and  an  earnest  hope  is  indulged  that 
these  overtures  *  *  *  will  ultimately  be  successful." 

The  instructions  referred  to  by  the  President  had  been 

'  Fianklm's  Works  (Sparks),  IX.,  41,  467. 

*  Art.  23.  Expired  1799.  Treaties  and  Conventiofts  of  the  U.  S,,  p.  905.  The 
insertion  of  this  article  was  authorized  by  Congress  in  its  general  plan  for  treaties 
adopted  April  2,  1 784.     Secret  youmals  of  Congress^  Foreign  Affairs^  III.,  456. 

•  Am,  State  Papers^  For,  Rel,^  V.,  245. 
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drawn  up  by  John  Quincy  Adams,  then  Secretary  of  State,  in 
the  latter  part  of  July.  Mr.  Adams  declared  that  by  an  ex- 
ception in  the  laws  of  war, "  the  reason  of  which  it  is  not  easy 
to  perceive,"  private  property  at  sea  did  not  share  the  im- 
munities of  private  property  elsewhere ;  that  the  capture  of 
such  property  was  "  a  system  of  licensed  robbery  bearing  all 
the  most  atrocious  characters  of  piracy;"  that  its  abolition 
had  been  one  of  the  "favorite  objects"  of  the  United  States 
"from  the  time  when  the  United  States  took  their  place 
among  the  nations  of  the  earth,"  and  that  the  time  had  come 
to  press  these  considerations  "  upon  the  moral  sense "  of 
other  governments.* 

Both  the  French  and  the  Russian  government  expressed 
great  willingness  to  make  the  matter  the  subject  of  a  con- 
vention as  soon  as  the  consent  of  England  could  be  obtained, 
but  the  course  of  the  negotiations  with  the  latter  power  was 
a  most  devious  one.  Our  minister,  Mr.  Rush,  seems  at  first 
to  have  entertained  some  hope  of  success,'*  but  a  more  im- 
portant maritime  question,  that  of  impressment,  overshad- 
owed this  one,  and  resulted  in  an  absolute  disagreement  of 
the  pknipotentiaries.  The  British  plenipotentiaries  (Huskis- 
son  and  Stratford  Canning)  refused  to  abandon  formally  the 
right  of  impressment,  and  gave  it  as  their  opinion,  moreover, 
that  "  any  discussion  of  the  question  at  the  present  moment 
of  general  tranquillity  would  be  altogether  inadvisable."' 
Finally,  at  their  twenty-second  conference,  Mr.  Rush  stated 

that  the  question  of  abolishing  private  war  upon  the  ocean 
"  was  considered  by  him  as  standing  apart  from  the  other 

questions  of  maritime  law  *  *  *  and  he  wished  it  understood 

that  he  was  ready  to  treat  on  that  question  alone  *  ♦  ♦  /' 

The  British  plenipotentiaries  said,  in  reply  to  this  statement, 

'  Instrnctions  to  Mr.  Rush,  July  28th,  1823.     (Aegidi.) 

*  Rush  to  J.  Q.  Adams,  Am,  State  Papers,  For,  ReL,  V.,  533  at  550. 

'  Protocol  o(  2ist  Conference,  Am,  State  Papers,  For,  Ret,,  V.,  564. 
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**  that  under  the  circumstances,  which  prevented  any  present 
discussion  of  the  questions  of  maritime  law  discussed  in  for- 
mer negotiations,  there  would  be  manifest  inconvenience  in 
now  going  into  a  question  of  the  same  class."  ^  The  diplo- 
matic relations  between  the  two  countries  had  now  arrived 
at  such  an  unpleasant  stage  that  when,  in  1826,  Mr.  Clay, 
Adams'  successor  as  Secretary  of  State,  wrote  to  Mr.  Gallatin 
in  London  that  the  American  government  still  desired,  "  with 
unabated  force,"  all  the  things  that  Mr.  Rush  had  proposed, 
he  felt  compelled  to  add  a  caution  against  pushing  them  as 
persistently  as  Mr.  Rush  had  done." 

In  J.  Q.  Adams'  annual  message,  1825,  "abolition  of  pri- 
vate war  upon  the  ocean  "  was  again  referred  to  as  one  of  the 
cherished  objects  of  the  diplomacy  of  the  United  States.^ 
President  Pierce,  in  his  message  of  December  4,  1854,  de- 
clared that  if  other  powers  should  concur  in  proposing  im- 
munity for  private  property  at  sea,  "  the  United  States  will 
readily  meet  them  on  that  broad  ground."  On  July  28,  1856, 
after  the  United  States  had  been  asked  to  accede  to  the 
Declaration  of  Paris,  Mr.  Marcy  wrote  his  famous  note  pro- 
posing the  amendment  of  the  Declaration  by  the  abolition 
of  all  capture  of  private  property  at  sea.*  The  withdrawal 
of  this  proposition  by  the  Buchanan  administration  was  due 
to  no  sympathy  with  the  existing  practice,  for  Buchanan 
himself  had  always  opposed  it,  and  Mr.  Cass,  in  1859,  in  his 
instructions  to  our  minister  at  Paris,  distinctly  declared  that 
it  was  "  not  adapted  to  the  sentiments  of  the  age  in  which 
we  live."s  At  the  beginning  of  our  civil  war,  when  it  be- 
came manifest  that  the  Confederate  States  were  going  to 

*  Protocol  of  the  22d  Conference,  Am,  State  Papers^  For,  Rel,,  V.,  564. 
'Clay  to  Gallatin,  June  19th,  1826.     (Aegidi.) 

*  Cf,  Von  Hoist's  Const,  Hist,  of  the  U,  5.,  Appendix  to  Int.  Am,  Conference, 

*  Marcy  to  Count  Sartiges,  Sen,  Ex,  Doc,  No.  5.,  34th  Cong.,  3d  Sess.,  p.  35. 
^Mr.  Cass  to  Mr.  Mason,  June  zyth,  1859.     (Aegidi.) 
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issue  letters  of  mark,  Mr.  Seward  did,  it  is  true,  offer  to  ^' 

accede  to  the  Declaration  of  Paris  and  abolish  privateering 
without  insisting  on  the  Marcy  amendment,  hoping  thus  to 
bind  the  Confederate  States ;  but  he  spoke  of  the  bare  De- 
claration as  the  "  lesser  good  "  and  the  Marcy  amendment 
as  the  "  greater," '  and  when  the  negotiations  were  broken 
off,  expressed  a  hope  that  they  might,  in  some  happier  time, 
be  resumed.  Finally,  in  our  treaty  with  Italy  of  1 87 1 ,  we 
find  the  following  provision  (Art.  12)  : 

**  The  high  contracting  parties  agree  that,  in  the  unfortu- 
nate event  of  a  war  between  them,  the  private  property  of 
their  respective  citizens  and  subjects,  with  the  exception  of 
coutraband  of  war,  shall  be  exempt  from  capture  or  seizure, 
on  the  high  seas  or  elsewhere."' 

Mr.  Hall,  in  his  desire  to  show  that  the  theory  of  individual 
enmity  is  adopted  by  our  government,  quotes  article  21  of 
the  United  States'  Instructions  for  the  Government  of  Armies 
in  the  Field : 

"  The  citizen  or  native  of  a  hostile  country  is  thus  an 
enemy,  as  one  of  the  constituents  of  the  hostile  state  or 
nation,  and  as  such  is  subject  to  the  hardships  of  the  war." 

But  Mr.  Hall  does  not  think  it  necessary  to  quote  the 
next  article : 

"  Art.  22.  Nevertheless,  as  civilization  has  advanced,  dur- 
ing the  last  centuries,  so  has  likewise  steadily  advanced, 
especially  in  war  on  land,  the  distinction  between  the  private 
individual  belonging  to  a  hostile  country  and  the  hostile 
country  itself,  with  its  men  in  arms.  The  principle  has  been 
more  and  more  acknowledged  that  the  unarmed  citizen  is  to 
be  spared  in  person,  property  and  honor  as  much  as  the 
exigencies  of  war  will  permit."  A  strange  enemy,  whom  we 
are  enjoined  to  spare  in  "  person,  property  and  honor !"    An 

^  Circular  of  April  24tfa,  1861.  > 

'  Treaties  and  Conventions  of  the  U.  S,,  p.  584. 
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enemy,  that  is  to  say,  with  whom  we  have  no  quarrel ;  whose 
"  enmity "  exists  neither  in  fact  nor  in  law,  but  only  by  a 
figure  of  speech. 

Mr.  David  Dudley  Field,  in  his  Draft  of  an  International 
Code,  says : 

'*  War  is  a  relation  of  nation  to  nation,  or  of  community  to 
community,  and  does  not  aflfect  the  relations  of  individuals 
*  *  *  ."  Of  the  contrary  doctrine  he  says :  "  This  legally 
imputed  hostility  is  now  so  far  mitigated  by  treaty  provi- 
sions, and  by  ameliorations  in  the  usages  of  war,  and  is  so 
much  opposed  to  the  tendency  of  modern  opinion,  that  it 
seems  proper  to  recognize  a  different  rule."*  Similarly, 
among  the  numerous  American  publicists  who  do  not  follow 
Kent  and  Wheaton,  is  Dr.  Woolsey,  who  calls  the  present 
practice  "  an  antique  usage  "  founded  upon 

"  the  good  old  plan 
That  they  should  "get  who  have  the  power 
And  they  should  keep  who  can," 

and  who  clearly  and  scientifically  states  the  modern  rule :' 

"  The  true  theory  seems  to  be  that  the  private  persons  on 
each  side  are  not  fully  in  hostile  relations,  but  in  a  state  of 
non-intercourse,  *  *  *  while  the  political  bodies  to  which 
they  belong  are  at  war  with  one  another,  and  they  only."  3 

''it  cannot,  then,  be  said  that  the  "United  States"  is  in 
favor  of  the  English  practice.  Against  our  Supreme  Court 
and  its  followers,*  Kent,  Wheaton  and  Story,  must  be  bal- 
anced such  names  as  Adams,  Jefferson,  Franklin,  Monroe, 
J.  Quincy  Adams,  Pierce,  Clay,  Marcy,  Cass,  Seward,  Lincoln 
— all  declaring  the  contrary  doctrine  one  of  the  principles 
"  proclaimed  and  cherished  by  the  United  States  from  the 
first  moment  of  their  independence,"  not  to  mention  such 

'  Draft  Ouilines  of  an  International  Code  (N.  Y.,  1872),  Art.  705,  705  n. 

^  Am.  Soc,  Sc,  Ass,  yournal,  no.  VII.  (Sept.  1874). 

'  Introduction  to  the  Study  of  International  Law,  §  I19« 
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jurists  as  Field  and  Woolsey,  who  consider  the  English  doc- 
trine a  thing  of  the  past.  If  we  have,  in  a  certain  sense, 
recognized  that  doctrine  as  still  existing,  we  have  spared  no 
pains  to  show  the  world,  and  England  in  particular,  that  we 
do  not  agree  with  it.  Which  is  the  more  remarkable,  as  it  is 
matter  of  grave  doubt  whether  abolition  of  capture  at  sea 
would  at  all  accord  with  our  belligerent  interests. 

SUMMARY 

There  are  two  conclusions  from  the  foregoing  chapters : 
First,  that  the  theory  of  individual  enmity  is  no  longer  de- 
fensible ;  and,  secondly,  that  the  practice  of  capturing  private 
property  at  sea  is  dying.  ^  It  exists  to-day,  when  it  exists  at 
all,  for  historical  reasons  purely ;  it  is  the  logical  result  of  a 
principle  that  is  dethroned,  and  the  student  of  history  can 
deduce  but  one  future  for  it.  The  end  may  be  distant,  it 
may  be  as  Mr.  Seward  said  in  1861,  "even  now  near,"  but 
sooner  or  later  the  end  is  bound  to  come.  Even  now  it  is 
practically  extinct  upon  the  Continent.  Germany,  Italy, 
Austria,  France,  Russia — all  have  been  prominent  in  pro- 
moting its  downfall ;  it  is  the  abhorrence  of  Belgium  and  of 
the  Dutch.  The  United  States  has  attacked  it  consistently 
from  the  first  moment  of  its  national  existence.  In  a  word, 
the  overwhelming  weight  of  the  sentiment  of  the  civilized 
world  is  against  it;  and  when  we  have  found  the  over- 
whelming weight  of  the  sentiment  of  the  civilized  world,  we 
have  found  the  tendency  of  international  law. 


PART  II 


COMPARATIVE  SKETCH  OP  PRIVATEERING  BEFORE  1856 


CHAPTER  I 


PRIVATEERING  IN  ENGLAND 


The  Ante-Elizabethan  Period 

The  insular  situation  of  England  is  responsible  for  her 
very  ancient  ambition  to  dominate  the  seas.  The  spirited 
foreign  policy  which  she  has  always  striven  to  maintain  was 
checked  by  the  loss  of  the  French  possessions  in  the  13th 
century,  and  the  Anglo-Norman  monarchs  were  compelled 
to  abandon  all  hopes  of  acquiring  a  vast  empire  on  the 
Continent;  they  turned,  therefore,  to  the  sea  as  the  element 
which  it  would  be  at  once  the  most  easy  and  the  most  ad- 
vantageous for  them  to  rule.  Britain,  thrice  conquered  from 
without,  could  not  itself  be  safe  from  foreign  invasion  with- 
out such  dominion ;  and  it  could  exercise  no  influence  on 
continental  politics  without  commanding  the  only  avenue  of 
approach  to  the  Continent.  Moreover,  the  sea-faring  tastes 
of  a  large  portion  of  the  population,  hardened  and  dedicated 
to  the  sea  through  generations  of  struggling  with  the  Danes, 
gave  promise  that  marine  dominion  would  not  be  hard  to 
acquire ;  and  shaped  for  the  English  sovereigns  the  policy 
in  which  they  have  persevered  with  such  success  till  the 
present  day.  It  is  on  this  subject — the  mastery  of  the 
seas — ^that  the  national  vanity  has  ever  shown  itself  most 
monstrous.  Said  Lord  Coke,  **  The  King's  navy  exceeds  all 
others  in  the  world  for  three  things,  viz.,  beauty,  strength 
and  safety.  *  •  •  Amongst  the  ships  of  other  nations,  they 
are  like  lions  amongst  silly  beasts,  or  falcons  amongst  fear- 
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ful  fowle/' '  The  dramatic  incident  of  the  English  admiral 
who  fired  upon  the  vessel  in  which  Philip  II.  was  coming  to 
marry  Mary,  because,  forsooth,  it  had  not  lowered  its  flag  in 
"  English  *'  waters,  was  simply  another  exhibition  of  the  same 
sentiment,  which,  indeed,  is  so  indestructible  that  even  after 
its  rude  shock  in  1812,  Englishmen  were  to  be  found  tri- 
umphantly accounting  for  the  maritime  successes  of  the 
Americans  on  the  ground  of  the  '' English  blood  in  their 
veins." 

The  original  pretensions  of  England  amounted  not  merely 
to  control,  but  to  government,  of  the  sea.  During  the  reign 
of  John  a  mandate  was  issued  to  the  fleet  to  seize  and  make 
prize  of  all  foreign  ships  found  on  English  seas.  And  all 
foreign  vessels,  wherever  they  were  met,  were  to  be  required 
to  strike  their  colors  by  way  of  salute  to  the  English  flag. 
Only  long  afterwards,  when  Spain  and  Portugal  had  sur- 
passed England  in  the  extravagance  of  their  claims,  did  the 
latter  power  reverse  her  early  policy  and  contend  for  mare 
liberum.  Since  that  change  of  principles,  which  occurred  in 
the  reign  of  Elizabeth,  her  effort  has  been  simply  to  main- 
tain so  great  a  naval  superiority  as  to  be  able  to  dictate  to 
the  world  on  questions  of  maritime  law. 

The  royal  navy,  as  a  permanent  institution,  is  not  older 
than  the  fourteenth  century."  Previous  to  that  time,  the 
practice  of  the  Norman  kings  had  been  to  depend  on  the 
coast  towns,  and  particularly  on  Hastings,  Romney,  Hythe, 

^  Fourth  Institute. 

'  Southey  {Lives  of  the  Admirals,  II.)  places  the  time  when  the  king's  ships 
"became  a  distinct  class*'  as  late  as  1497.  ^^^  ^  1328,  Edward  III.  had  500 
vessels  (Nicolas,  History  of  the^Royal  Navy,  I.),  and  apparently  the  navy  never 
quite  died  out  from  his  time  till  that  of  Elizabeth.  Of  course,  there  were  spas- 
modic attempts  at  a  navy  very  much  earlier.  Alfred  was  in  possession  of  quite  a 
large  one;  so  was  Henry  I.  in  1106;  and  in  11 90  the  fleet  which  bore  G£ur-de- 
Uon  to  the  Holy  Land  contained,  besides  38  galleys  and  150  small  vessels  fur- 
nished for  war,  nine  ships  of  "  extraordinary  size." 
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Dover  and  Sandwich,  known  as  the  Cinque  Ports,  to  furnish 
a  sufficient  number  of  ships  to  tide  them  over  any  emer- 
gency/ In  1242/  the  King  simj^ly  ordered  the  vessels  of 
the  Cinque  Ports  to  commit  every  possible  injury  upon  the 
French  at  sea,  thus  practically  converting  every  vessel  in 
those  ports  into  an  uncommissioned  privateer.  The  conse- 
quences are  interesting  to  note :  **  Not  satisfied  with  obeying 
these  commands,  the  sailors  of  the  Cinque  Ports  *  *  *  slew 
and  plundered  like  pirates,  as  well  their  own  countrymen, 
as  foreigners." '  In  the  succeeding  year,  1243,  the  first  priva- 
teers' commissions  of  which  there  is  any  evidence  in  the 
public  records  3  were  granted,  in  the  form  of  **  licenses,"  by 
Henry  III.;  the  one  to  Geoflfney  Piper  and  the  other  to 
Adam  Robernolt  and  William  le  Sauvage. 
The  latter  was  worded  as  follows : 

"Relative  to  annoying  the  king's  enemies.  The  King  to  all,  etc.,  greeting. 
Know  ye  that  we  have  granted  and  given  license  to  Adam  Robernolt  and  William 
le  Sauvage,  and  their  companions  whom  they  take  with  them,  to  annoy  our  en- 
emies by  sea  or  by  land,  wheresoever  they  are  able,  so  that  they  share  with  us  the 
half  of  all  their  gain  ;  and  therefore  we  command  you  neither  to  do  nor  suffer  to 
be  done,  any  let,  damage  or  injury  to  them  or  their  barge,  or  other  ship  or  galley 
that  they  may  have;  and  they  are  to  render  to  the  King,  in  his  wardrobe,  the 
half  of  an  their  gains.*'  * 

In  this  document  there  is,  it  will  be  perceived,  no  use  of 
the  terms  "  mark,"  **  countermark,"  or  •*  reprisal."  Rober- 
nolt and  Le  Sauvage  had  suffered  no  private  wrongs  at  the 
hands  of  the  subjects  of  France,  for  which  they  sought  com- 
pensation.    Their  prospective  prizes  are  spoken  of  as  "gain." 

'Thus,  Hastings  was  required  to  furnish  21  ships,  of  20  men  or  above;  and 
each  of  the  other  four  towns  5  ships,  with  21  men  or  above.  Hervey,  Hist,  of  the 
Royal  Navy f  I.,  61. 

'Sir  H.  Nicolas,  Hi^t.  of  the  Royal  Navy,  I.,  200. 

» Id.,  U  239. 

*  Rot.  Patent  27  Hen.  3,  m.  16.  Quoted  by  Nicolas,  I.,  239,  with  the  remark : 
**  Privateers,  the  di^raee  of  civUiud  states,  are  thus  shown  to  have  ensted  in  the 
thirteenth  century." 
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They  are,  therefore,  privateers,'  pure  and  simple.  It  was 
half  a  century  later  before  the  first  letter  of  mark,  or  what  is 
supposed  to  be  the  first,'  was  issued  in  England.  In  1295, 
one  Bernard  D'Ongressil,  of  Bayonne,  then  part  of  the  Eng- 
lish dominions,  had  a  vessel,  the  St.  Mary,  laden  with  figs, 
etc.,  driven  by  stress  of  weather  into  Lagos,  Portugal.  Some 
Portuguese  sailors  from  Lisbon  seized  the  vessel  and  cargo, 
and  after  committing  various  depredations,  declared  them 
"  confiscated."  Vessel  and  cargo  were  sold,  and  when  the 
matter  came  to  the  ears  of  the  King  of  Portugal,  the  latter, 
instead  of  punishing  the  robbers,  appropriated  to  himself 
one-tenth  of  the  spoil.  D'Ongressil,  who  had  suffered  dam- 
age to  the  amount  of  about  ;£^700,  and  who  was  unable  to 
obtain  any  redress  in  Portugal,  **  prayed  Sir  John  of  Brittany, 
then  lieutenant  of  Gascony,  to  grant  him  letters  of  marque ; 
literally,  'license  of  marking  the  men  and  subjects  of  the 
kingdom  of  Portugal,  and  especially  those  of  Lisbon,  and 
their  goods  by  land  and  sea,'  until  he  had  obtained  compen- 
sation {licentia  marcandi  homines  et  subditos  de  regno  Por- 
tugallicBf  etc.). "3  In  June,  1295,  the  king's  lieutenant  ac- 
cordingly granted  D'Ongressil,  his  heirs,  successors  and 
descendants,  authority  for  five  years  "to  mark,  retain  and 
appropriate"  (possit  marcharey  retinere  et  sibi  appropriare) 
the  people  of  Portugal  and  their  goods,  until  he  had  obtained 
satisfaction.  On  the  third  of  the  following  October  the  king 
confirmed  the  authority,  with  the  provision  that  if  there 
should  be  any  surplus,  i.  ^.,  if  D'Ongressil  should  take  more 
than  his  claim,  it  should  be  accounted  for  to  the  king. 
The  peculiar  use  of  the  word  "marcare"  or  "marchare" 

^  The  term  ''  privateer ''  was  not  known  at  this  time,  nor  indeed  for  nearly  four 
centuries  afterwards.  Probably  the  first  use  of  the  word  is  that  occurring  in  a 
letter  of  Sir  Leoline  Jenkins  of  Dec.  5th,  1665  (^Life  of  Sir  L,  y.<,  II.,  p.  727). 
Sec  Twiss,  War,  375. 

'  See  Campbell,  Lives  of  the  Admirals^  I.,  105,  and  Nicolas,  I.,  276. 

•  Nicolas,  Hist,  of  R.  N.,  I.,  276. 
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in  this  connection,  has  led  some  writers  to  the  conclusion 
that  here  is  the  etymological  source  of  the  term  "  letter  of 
mark."  In  other  words,  a  letter  of  mark  is  a  license  to  marky 
to  set  apart,  the  goods  of  the  tortfeasor  nation  and  its  sub- 
jects from  those  of  all  the  other  nations  in  the  world,  as  a 
source  of  compensation  for  the  tort.  But  the  more  probable 
origin  of  the  term  is  to  be  found  in  the  German  mark  (alt- 
hochdeutsche  marcha),  "boundary"  or  "  frontier."  When 
a  subject  had  been  wronged  by  a  fellow-subject,  and  the 
prince  was  too  weak  or  too  inert  to  punish  the  wrong-doer, 
he  frequently  delivered  to  the  plaintiflf  what  were  called  let- 
ters of  repxiaal,  which  substantially  allowed  him  to  take  the 
law  into  his  own  hands  and  keep  what  he  could  get.  If  the 
wrong-doer,  instead  of  a  fellow-subject,  happened  to  be  a 
foreigner,  the  letters  were  known  as  letters  of  mark  and  re- 
prisal, or  shortly,  letters  of  mark,  from  the  fact  that  they 
contained  permission  to  cross  the  frontier  (mark)  and  seize 
the  goods  of  the  wrong-doer  abroad.*  If  the  derivation  is 
from  anything  else,  it  is  difficult  to  understand  why  the  term 
letter  of  mark  was  never  used  in  connection  with  anything 
but  international  seizures.  If  mark  has  no  reference  to 
frontier,  why  not  call  permission  to  prey  on  the  goods  of  a 
fellow-subject  a  letter  of  mark?  For  it  is  just  as  true  as  in 
the  case  of  an  alien  that  his  goods  are  being  "  marked  and 
set  apart "  for  seizure. 

About  these  early  letters  of  mark  there  are  several  inter- 
esting things  to  be  noted.  In  the  first  place,  they  were  ab- 
solutely and  essentially  distinct,  at  the  beginning,  from  the 
"license"  or  "commission"  of  a  privateer,  applying  that 
term  to  the  kind  of  vessel  used  by  Robernolt  and  Le  Sauvage 

*  Littr^,  Diet,  de  la  Langw  Fran^aise;  Webster's  DicL\  Woolsey,  IntertuU, 
Law^  §  121.  Still  other,  and  not  a  few,  authorities  are  content  with  the  shallow 
explanation  that  the  term  was  primarily  French;  i,  e,,  that  lettre  de  marque  =3 
stamped  letter,  in  precise  analogy  to  lettre  de  cachet,  or  letter  sealed.  See 
ychnsoHS  EncycLf  The  Century  Diet.^  etc. 
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in  1243.  The  privateer  was  used  only  in  time  of  war;  the 
letter  of  mark  was  of  no  value '  to  any  one  except  in  time  of 
peace,  which  in  theory  it  did  not  break.*  The  avowed 
object  of  the  privateer  was  *'  gain/'  half  of  which,  be  it  great 
or  small,  must  be  paid  to  the  king;  there  was  no  limit  to  the 
amount  of  booty  which  it  might  acquire.  The  object  of  the 
letter  of  mark  was  compensation,  more  than  which  it  had  no 
right  to  take,  and  the  surplus  beyond  which,  if  any,  had  to 
be  accounted  for ;  as  for  the  king,  he  received  nothing  at  all. 
I  Privateers  were  to  "  annoy  the  king's  enemies."  The  letter- 
\  of  mark  was  to  redress  a  purely  private  wrong.  The  king, 
in  granting  the  privateer's  license,  exercised  a  belligerent 
right ;  in  issuing  the  letter  of  mark  he  conferred  a  sort  of 
property  grant,  which  ran  to  the  **  heirs,  successors  and  de- 
scendants" of  the  grantee.  Two  things  more  dissimilar  in 
theory  it  would  be  hard  to  find ;  yet  in  a  few  years  from  this 
time  we  find  them  in  a  state  of  hopeless  confusion ;  and  to- 
day the  commission  of  a  privateer  is  spoken  of  indiscrimi- 
nately as  a  commission,  a  license,  a  letter  of  mark  (marque, 
mart)  or  script  of  mart.     Add  to  this  that  the  term  is  some- 

*  In  June,  1778,  UUres  de  reprhaiUes  were  given  by  the  French  king  to  Sieuis 
Basmarin  and  Raimbaux,  who  had  had  eleven  vessels  taken  by  the  English  be- 
fore any  declaration  of  war,  on  the  pretence  that  they  were  carrying  aid  to  the 
American  colonies.  The  alliance  between  the  latter  and  Louis  XVI.  being  soon 
after  made  known,  ^Basmarin  and  Raimbaux  complained  that  they  could  not  use 
their  letters  of  reprisal  on  account  of  the  war.  Lebeau,  Nouveau  Code  des 
Prises^  I.,  104  n.;  II.,  45. 

'  A  letter- of -mark  was  one  of  those  peculiar  things  spoken  of  in  the  old  books 
as  "  Measures  Short  of  War."  Now,  the  conception  of  war  without  a  declaration 
having  been  at  last  developed,  thanks  to  the  English  practice  in  the  i8th  century, 
we  no  longer  call  such  things  as  the  issuance  of  a  letter-of-mark  in  time  of  peace 
a  *'  measure  short  of  war  *' ;  we  call  it  an  act  of  war  itself.  Formerly,  however, 
the  action  was  regarded  as  leaving  the  peace  unbroken,  because  war  could  not 
exist  unless  formally  declared.  *' La  dclivrance  de  lettres  de  represailles  ne 
rompait  nullement  la  paix  entre  les  deux  <!;tats.*' — N3rs,  La  Guerre  Maritime 
(Brussels,  1881),  p.  147.  Cf,  also  Carios  Testa,  Dr.  Pub,  Int.  Mar,  (18^),  p. 
160. 
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times  printed  in  full,  'Metter  of  mark  and  reprisal/'  and 
sometimes  called  "letter  of  reprisal"  or  "letter  of  mark"  for 
short ;  and  that  it  has  come  to  cover  ( i )  the  piece  of  paper, 
(2)  the  ship,  and  (3)  another  totally  different  kind  of  ship, 
viz.,  a  peaceful  merchant  vessel  armed  to  resist  attack;'  and 
it  will  be  seen  how  hopeless  must  be  all  endeavor  to  set  the 
terminology  right.  Just  how  the  confusion  arose  it  is  hard 
to  say.  In  1295,  as  has  been  shown,  a  privateer  and  a  letter 
of  mark  were  clearly  distinct,  at  least  in  England.  Probably 
the  course  of  affairs  was  something  like  this :  Whenever  a 
war  broke  out,  each  party  always  claimed  to  be  the  party 
aggrieved,  and  when  it  justified  its  acts  of  hostility  at  all,  it 
did  so  by  connecting  them  in  some  way  with  the  notion  of 
"reprisals."'  Of  course,  from  reprisals  to  mark  was  but  a 
step ;  and  as  the  practice  of  a  letter  of  mark  was  almost  iden- 
tical with  that  of  a  privateer,  the  two  ideas  became  fused. 

The  issue  of  letters  of  mark,  in  the  original  sense,  was  very 
frequent  during  the  early  part  of  the  fourteenth  century. 
There  being  no  regular  navies  of  any  size,  the  seas  were  in- 
fested with  pirates  and  quasi-piratical  adventurers  of  all 
nations,  who  despoiled  with  more  or  less  discrimination  those 
who  came  in  their  way.  "A  mariner  called  Dennis  was 
committed  to  Newgate  in  1227,  for  being  present  when  a 
Spanish  ship  was  plundered  and  her  crew  slain  at  Sandwich."^ 
Some  time  later  nine  marks  were  given  to  "  Alexander  the 
goldsmith  and  seven  companions,  and  a  woman  called  Mar- 
garet,"* j^r  their  support,  they  having  been  "despoiled"  by 
rovers  from  the  Cinque  Ports. 

^  See,  for  tlus  use  of  the  term,  Bouvier's  Law  Diet;  Am.  &*  Eng,  Enc,  of 
Law;  Cog;geshaU's  Hist,  of  Am,  Privateer Sy  etc. 

'  In  England  the  practice  is  to  issue  an  Order  in  Council  directing  **  general 
reprisals"  against  the  hostile  power;  this  was  done  as  recently  as  1854,  at  the 
opening  of  the  Russian  war.  See,  on  this  practice,  Twiss,  War^  p.  334,  and  De 
Burgh,  Maritime  InL  Law  (London,  1868). 

»  Nicolas,  Hist.  R.  N.,  I.,  233.  *  /bid. 
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The  conduct  of  the  Cinque  Ports,  in  using  the  king's  per- 
mission to  cruise  against  his  enemies  as  an  opportunity  for 
piracy,  has  already  been  noticed.  From  1303  to  1338  the 
English  J  pirates  were  unusually  active  and  daring.'  In  the 
latter  year  one  "  Gomyz,"  a  Spanish  envoy,  was  "  spoiled  " 
on  his  way  to  England,  and  actually  confined  in  a  dwelling 
on  shore :  on  the  matter  becoming  known  to  the  king,  he 
directed  the  spoilers  to  be  arrested  as  for  "  contempt."'  The 
kings  of  France  and  Spain,  and  the  counts  of  Flanders,  were 
in  a  constant  state  of  altercation  with  England  on  the  subject 
of  the  wrongs  done  to  their  commerce  by  the  English  pirates. 
In  1340  Edward  III.  had  to  pay  **  out  of  his  own  pocket" 
for  spoils  committed  by  hi$  British  subjects  on  his  Genoese 
allies.3  On  the  other  hand,  in  13 18  the  French  Admiral  of 
'*  Caleys  "  committed  spoil  on  the  English  ;*  and  the  Spaniards 
and  Portugese  retaliated  constantly.  The  result  was  a  great 
stream  of  applications,  on  the  part  of  the  innocent  English, 
for  letters  of  mark ;  and  after  they  had  satisfied  their  claims 
from  innocent  Spaniards,  French,  Flemish  or  Portuguese,  the 
latter  turned  naturally  to  their  governments  for  letters  of 
counter-mark,  which  were  almost  invariably  granted.  Yet, 
as  has  been  seen,  no  one  ever  thought  of  this  state  of  things 
as  war. 

At  this  time  letters  of  mark  were  issued  by  the  chancellor, 
and  it  was  one  of  the  most  important  and  honorable  functions 
of  that  officer*  to  grant  them.  But  with  the  introduction  of 
the  title  of  admiral  in   13005  there  gradually  sprang  up  in 

^  In  131 5  some  Flemings  were  spoiled  at  Oswald  House;  in  1321  Brittany  ut- 
tered threatening  complaints;  Aragon  followed  suit  in  1324,  Castfle  in  1333; 
France  in  1335;  and  Genoa  1336. 

'  Select  Fleets  in  the  Court  of  Admiralty  (Publications  of  the  Selden  Society, 
vol.  6  for  1892),  Introduction. 

^Ibid,  ^Ibid. 

^  The  Black  Book  of  the  Admiralty  is  wrong  in  the  supposition  that  the  title  of 
admiral  antedates  the  fourteenth  century  in  England.    See  Select  Fleas,  etc.    In 
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connection  with  his  of&ce  a  sort  of  marine  jurisdiction  which 
not  very  long  after  developed  into  the  court  of  admiralty. 
In  1295  the  master  of  a  ship  was  summoned  before  De 
Sestas,  admiral  of  the  "Baion"  fleet,  and  subjected  to  a  fine. 
On  the  other  hand,  in  England  proper,  the  common  law 
courts,  the  king's  council  and  the  chancellor,  all  jealous  of 
the  new  jurisdiction  which  encroached  upon  their  own,  did 
what  they  could  to  hinder  its  development.  In  13 14  French 
piracy  claimants  were  told  to  sue  at  common  law;  in  1320 
Flemish  piracy  claims  were  arbitrated.*  But  in  1340  oc- 
curred the  battle  of  Sluys,  which  left  the  English,  for  the  time, 
masters  of  the  northern  seas ;  and  the  consequent  increase  of 
their  maritime  pretensions'  led  to  a  sudden  dignifying  of  the 
post  of  admiral,  and  an  extension  of  its  administrative  and 
judicial  power.  The  first  reference  to  proceedings  in  a  case 
of  spoil  before  the  admiral,  would  seem  to  indicate  the  year 
1357  as  the  time  when  the  court  of  admiralty  as  such 
began. 3  From  this  time  it  gradually  took  cognizance  of 
nearly  all  marine  matters,  and,  of  course,  it  robbed  the 
chancellor  of  his  right  to  issue  letters  of  mark. 

The  piratical  conduct  of  the  Cinque  Ports  continued  all 
through  the  fourteenth  and  the  early  part  of  the  fifteenth 
century.     Their  adventurers,  on  account  of  their  incalculable 

1295  (23  Ed.  I.)  one  De  Sestas  is  made  admiral  {admirallus)  of  the  "  Baion ''  fleet. 
But  later,  in  1297,  the  titles  '*  Keeper  of  the  Sea  Coasts''  and  "  Captain  of  the 
King's  Mariners"  are  used  instead.  And  the  first  admiral  who  existed  in  England 
proper  was  Gervase  Alard,  admiral  of  the  fleet  of  the  Cinque  Ports,  1300.  (  Ward- 
robe Accounts^  29  Ed.  I.,  Select  Pleas^  etc.) 

^  SeUct  Pleas,  etc. 

'  There  is  no  mistake  about  the  chiim  of  sea  sovereignty  (Superiorilas,  Cuslodia, 
Admirallitas)  put  forward  by  the  English  after  the  battle  of  Sluys.  In  1372  a 
petition  to  parliament  actually  contained  the  monstrous  statement  that  *'  then  and 
in  all  times  past  all  countries  held  and  called  the  King  of  England  '  King  of  the 
Sea' — (tou9  Us  pays  tetioient  ei  appelloient  nostre  avan  dit  seignour  le  Roi  de  la 
mier)^'*     Select  Pleas^  etc. 

3  IHd. 
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very  much  greater ;  for  while  a  captured  pirate  was,  as  a 
matter  of  course,  disposed  of  at  the  yard-arm,  a  captured 
privateer  was  very  likely  to  be  so  treated  as  well,  the  duty  of 
giving  quarter  not  being  as  yet  generally  recognized.  As 
the  restrictions  against  pirates,  however,  came  to  be  more 
and  more  zealously  enforced,  and  as  more  and  more  of  the 
booty  taken  by  privateers  came  to  be  appropriated  by  the 
Lord  Warden  and  the  Lord  High  Admiral,  the  falling  off  of 
the  English  marine  became  but  too  noticeable ;  and  led,  in 
1 544,  to  heroic  measures  on  the  part  of  Henry  VIIL  The 
latter  being  then  at  war  with  France,  issued  a  general  call 
for  privateers ;  requiring  them  to  obtain  no  license  and  to 
give  no  security,  but  simply  to  arm,  equip,  and  fall  upon 
the  French  wherever  found ;  and  they  were  to  have  the  whole 
property  in  the  prizes  which  they  took,  without  any  bonus  for 
the  Lord  High  Admiral  or  the  Lord  Warden  of  the  Cinqne 
Ports.  Henry  VIIL  in  1544  foreshadowed  the  Prize  Act  of 
Anne;  and  the  consequences  of  his  system  foreshadowed 
the  consequences  of  hers.  First,  a  general  awakening,  then 
an  enormous  activity  of  the  private  adventurers,  nearly 
every  able-bodied  man  in  England  who  owned  a  boat  equip- 
ping it  for  war;'  momentary  annihilation  of  hostile  com- 
merce ;  and  then  the  abuses  with  regard  to  neutrals.  The 
English  privateers  covered  the  seas ;  French  merchantmen 
became  few  and  far  between;  and  rather  than  go  home 
bootyless,  the  adventurers  fell  upon  the  Spanish,  the  Portu- 
guese and  the  Flemings.  However,  they  had  answered  their 
purpose,  and  were  recalled. 

***  AdTcnturers,"  says  Southey  (Z»V«  of  the  Admirals^  II.,  214),  "  hastened  to 
take  adyantage  of  the  general  license;  and  being  so  numerous,  they  scoured  the 
C3iannel  with  extraordinary  good  fortune.  More  than  300  French  prizes  were 
brought  into  English  ports :  and  so  large  a  part  of  their  cargoes  was  brought  to 
London  that  the  Grey  Friars'  Church  was  filled  with  wine,  and  both  St.  Austin's 
and  the  Black  Friars'  with  herrings  and  other  fish  intercepted  on  the  way  to 
France." 
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forth  with  violence.  The  religious  differences  arising  from 
the  inquisition  on  the  one  side  and  the  persecution  of  the 
Catholics  on  the  other,. contributed,  as  well  as  Elizabeth's 
refusal  to  wed  with  Philip  II.,  to  embitter  the  political  con- 
troversy arising  out  of  the  Spanish  claim  to  exclude  for- 
eigners, and  particularly  English,  from  the  New  World, 
under  the  papal  bull  of  1493.  So  that,  while  war  was  not 
declared  until  1588,  there  was  a  condition  of  private  hostility 
much  earlier.  The  rich  Spanish  possessions  in  America 
oflfered  a  tempting  bribe  to  the  privateering  instincts  of  the 
men  of  the  coast  towns;  and  the  sea  dogs,  as  they  were 
called,  with  the  secret  connivance  of  Elizabeth's  government, 
committed  enormous  depredations  upon  Spanish  commerce. 
The  practice  of  Sir  Francis  Drake  may,  perhaps,  ITe  con- 
sidered as  typical.  In  1568,  Drake  was  ruined  in  an  expe- 
dition of  Sir  John  Hawkins  which  committed  an  unprovoked 
attack  on  San  Juan  de  Ulloa  and  was  defeated.  A  naval 
"divine"  having  told  Drake  that  he  would  be  justified  in 
making  good  his  losses  at  the  expense  of  the  king  of  Spain, 
he  commenced  by  two  or  three  voyages  to  the  West  Indies, 
where  he  obtained  "  some  store  of  money  by  playing  the 
seaman  and  the  pirate."'  Then  followed  his  expedition  of 
1577  to  the  South  Sea. .  During  this  memorable  voyage,  he 
entered  the  port  of  Valparaiso,  and  after  taking  a  Spanish 
ship,  plundered  the  port.'     At  Tarapaca  the  English  found 

*  A  more  excusable  case  was  that  of  Andrew  Barker,  whose  property  was  seized, 
in  1576,  by  the  Inquisition  in  the  (Canaries,  and  who  "fitted  out  two  barks  to  re- 
venge himself .''  The  state  papers  of  Elizabeth's  reign  are  full  of  querelae,  or 
ex  parte  proceedings  for  letters  of  reprisal  against  Spain  and  Portugal.  Select 
Pleas f  etc, 

*  The  circumstances  of  the  taking  of  this  ship  are  interesting.  It  appears  that 
the  Spaniards,  on  the  entry  of  the  English,  in  the  simplicity  of  their  souls  took 
them  for  friends,  '<  saluted  them  with  beat  of  drum  and  made  ready  a  jar  of  Chili 
wine  to  drink  with  them;"  but  the  English  coming  on  board,  one  of  them  cried 
to  the  nearest  Spaniard,  "  Down,  dog"  {abaxo perrd)^  and  all  began  to  lay  about 
them.    Southey,  £•  of  the  Adm^  III.,  143. 
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a  Spaniard  lying  asleep,  with  thirteen  bars  of  silver  beside 
him,  and  Southey  significantly  says,  "  no  personal  injury  ivas 
offered  to  the  man''  At  Arica,  Drake  took  two  ships  with 
their  cargoes ;  and  on  his  return  home  Elizabeth,  to  whom  all 
of  these  things  were  known,  visited  his  ship  and  knighted  him.' 

In  1585,  Drake's  tastes  being  no  longer  satisfied  with 
mere  robbery,  he  took  to  arson.  Santiago  and  St.  Augus- 
tine were  burned,  and  St.  Domingo  and  Carthagena  were 
compelled  to  pay  a  heavy  ransom  to  escape  the  like  fate. 
Nombre  de  Dios,  Rio  de  la  Hacha  and  Santa  Marta  were 
all  burned  by  Drake  at  various  times.  His  last  expedition, 
that  of  1596,  was  the  most  unsuccessful  of  all,  the  Spaniards 
repulsing  him  in  several  places ;  and  in  the  course  of  it,  he 
died.  His  death  is  said  by  the  Spaniards  to  have  been  the 
result  of  mortification  at  his  ill  success.' 

The  exploits  of  Cavendish  are  of  a  more  barbarous  char- 
acter even  than  those  of  Drake.  In  1586,  on  an  expedition 
to  the  South  Sea,  he  finds  a  little  Spanish  colony  starving ; 
he  sails  away  and  leaves  it  in  its  misery.  After  plundering 
two  settlements,  he  at  last  falls  in  with  some  Spanish  vessels, 
of  which  he  makes  prize;  some  of  the  prisoners  are  tor- 
tured ;3  those  who  are  not  killed  are  put  on  shore.     Paita 

^  The  absolute  approval  which  Elizabeth  accorded  to  Drake's  piracies  is  evi- 
denced by  her  remark  as  she  presented  the  sword :  "  We  do  account  that  he  which 
striketh  at  thee,  Drake,  striketh  at  us." 

'The  Spanish  admiral,  Don  Bernaldino  DelgadiUo  de  Avellaneda,  wrote  to 
Pedro  Florez  in  1596, "  que  Francisco  Draque  murio  en  Nombre  de  Dios,  de  pena, 
de  aver  perdido  tantos  Baxeles  y  gente."  This  letter  was  characterized  by  Mr. 
Henrie  Savile,  Esq.  {Hakluyfs  Voyages^  IV.,  75),  as  a  "Libell  of  Spanish  lies;" 
and  so  indeed  it  would  seem,  for  the  Don  also  states,  incautiously  enough,  that 
Drake's  fleet  fled  before  him  leaving  their  oars  behind;  whereas  it  is  conclusively 
proved  that  there  was  not  a  galley  in  the  expedition. 

B  «  But  he  was  fain  to  cause  them  to  be  tormented  with  their  thumbs  in  a  wrinch 

.    .    .  also  he  made  the  old  Fleming  believe  that  he  would  hang  him,  .   .   .  and 

yet  he  would  not  confess"  {ffakluyt,  IV.,  316  at  324).    One  of  the  prisoneis 

actually  did  have  a  rope  put  about  his  neck,  whereby  he  was  "  pulled  up  a  little 

from  the  hatches.'' 
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and  Guatuico,  little  settlements  aggregating  300  houses,  are 
both  burned ;  at  Puna  island  he  sinks  a  ship  ''  with  all  her 
furniture." 

Another  famous  adventurer  was  George  CliflTord,  third  Earl 
of  Cumberland.  His  first  expedition  was  sent  out  under  one 
Withrington,  for  the  purpose  of  plundering  Bahia;  but  the 
gallant  defence  of  the  Jesuits  with  their  Indian  archers  com- 
pelled it  to  return  unsuccessful,  the  resolution  to  do  which 
"was  taken  heavily  by  all  the  company,  for  very  grief  to 
see  my  lord's  hopes  thus  deceived  and  his  great  expenses 
cast  away."'  This  failure,  however,  was  more  than  balanced 
by  the  success  of  Cumberland's  voyage  of  1589,  in  which  he 
took  no  less  than  thirteen  prizes,'  including  one  laden  with 
sugar  and  silver,  and  having  on  board  a  private  venture  of 
the  captain's  to  the  amount  of  25,ocx)  ducats.  The  town'of 
Fayal,  about  500  well-built  houses,  was  abandoned  at  his 
approach,  and  ransomed  for  2000  ducats,  "  mostly  in  church 
plate."  So  great  was  the  terror  inspired  by  his  approach, 
that  while  he  was  yet  miles  away  the  governor  of  Graciosa, 
to  "deprecate  a  visit,"  sent  him  sixty  butts  of  wine.  In  1592, 
on  his  fourth  voyage,  he  obtained,  by  threats  of  torture,  some 
information  from  a  captured  vessel  which  led  to  the  taking 
cf  the  Madre  de  Dios,  a  very  large  and  rich  East  Indiaman, 
to  which,  however,  the  greatest  courtesy  was  extended.  He 
"  sent  them  his  own  chirurgeons,"  and  freely  dismissed  the 
captain  and  most  of  his  followers,  who,  however,  "  had  the 
ill  hap  to  fall  in  with  other  English  cruisers  who  took  from 
them,  thus  negligently  dismissed,  900  diamonds,  besides 
other  odds  and  ends."3     Those  were  profitable  days  for  the 

*  Soathey,  Z.  of  the  Adm.,  Ill,,  3. 

'  Two  of  these  prizes  were  French,  but,  **  belonging  to  the  party  of  the  League, 
were  deemed  fair  prize"  (Southey,  III.,  4).  Similarly,  on  his  fifth  voyage,  in 
1593,  he  captured  two  French  vessels  from  St.  Malo,  for  ''that  port  held  for  the 
League;  the  ships,  therefore,  were  accounted  Spaniards."     (Id.,  p.  24.) 

'Southey,  III.,  21. 
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English  privateers.  Yet,  out  of  1 59,000 1.  which  the  Madre 
de  Dios  was  worth,  only  36,000  L  went  to  the  earl  and  his 
crew.  The  queen,  one  of  whose  ships  was  in  the  engage- 
ment, took  the  rest. 

On  his  last  voyage,  in  1597,  Cumberland  took  the  town 
and  fort  of  Porto  Rico.  "  As  he  designed  to  make  this  city 
and  harbor  his  station,  from  whence  to  cruise  upon  the 
Spanish  coast,  he  drove  out  all  the  inhabitants.''^  And  yet 
Monson  tells  us,  with  an  air  of  great  pride,  and  as  a  proof  of 
the  good  discipline  and  courtesy  required  by  the  earl  from 
his  followers,  that  he  ^'publicly  disgraced  a  good  soldier  for 
over-violent  spoiling  a  gentlewoman  ofherjewehr^ 

The  defeat  of  the  Armada  established  the  maritine 
supremacy  of  England  over  Spain,  as  that  over  France  was 
already  assured ;  and  for  some  years  afterwards  the  English 
privateers  ruled  the  sea  with  an  iron  hand.  The  queen  hav- 
ing resolved  to  attack  Spain,  organized  for  that  purpose  a 
large  expedition  consisting  almost  entirely  of  privateers, 
"  the  queen  only  furnishing  a  few  ships,  and  giving  the  enter- 
prise the  sanction  of  her  authority. "3  Incidentally,  this  also 
furnished  the  queen  with  an  excuse  for  taking  the  lion's 
share  of  the  booty.  The  ostensible  purpose  of  the  expedi- 
tian  was  to  recover  Portugal  for  Donna  Antonia ;  in  which 
design  it  was  foiled  by  a  large  Spanish  fleet  which  had 
assembled  at  Lisbon.  Here  the  privateering  character  of 
the  expedition  made  itself  apparent.  "The  object  of  the 
expedition  being  private  again,"  says  Hervey,^  ^^  a  scrupulous 
adherence  to  the  rights  of  neutral  powers  was  not  likely  to  be 
observed ;  here,  therefore,  by  way  of  idemnificationy  they  seized 
upon  sixty  hulks,  or  fly  boats,  belonging  to  the  German 
Hanse-Towns."  The  interesting  part  of  the  matter  is  the 
fact  that  the  English  government  supported  and  attempted 

^  Hcrvey,  Hist.  R,  N.,  I.,  469.  '  Monson  (  Tracts  in  Churchill),  193. 

'  Hervey,  Hist,  R,  N,,  I.,  454,  455.        *  Ibid. 
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to  justify  this  act,  so  that  "  at  length  a  total  breach  between 
England  and  the  Hanse-Towns  ensued."' 

In  addition  to  the  outrageous  conduct  of  this  Spanish  ex- 
pedition, Drake  and  Cumberland  were  very  active,  and 
spread  terror  among  the  Spanish  colonies.  The  naval  suc- 
cesses were  not  all  on  the  side  of  the  English;  for  Sir 
Richard  Grenville  was  captured  by  the  Spaniards,  with  his 
ship,  the  Revenge^  in  1591  ;  and  five  years  later  Sir  Richard 
Hawkins  met  the  same  fate.  But  about  this  time  Raleigh 
landed  in  Trinidad  and  burnt  San  Jose  de  Orufio,  putting 
all  the  garrison  to  the  sword  ;^  and  in  the  same  year  (1593), 
Sir  Amyas  Preston  ravaged  and  burnt  Porto  Santo  and  put 
Cumana  to  ransom.  Raleigh,  coming  upon  the  unfortunate 
town  soon  afterwards,  would  not  ransom  it  again,  but  burnt 
it  to  the  ground.  Caracas  was  set  on  fire  by  Preston,  but 
not  completely  destroyed.3 

Altogether,  at  the  death  of  Elizabeth  in  1603,  it  might 
fairly  be  said  that  England  had  attained  her  ambition  and 
was  mistress  of  the  seas.  The  royal  navy  had  been  almost 
doubled ;  but  that  had  played  a  very  unimportant  part  in 
the  naval  history  of  the  reign,  nearly  all  the  triumphs  of 
which  had  been  due  to  private  adventurers.  The  commercial 
marine  had  increased  enormously.  The  New  World  had 
been  opened  up  to  English  trade  and  civilization,  and  the 
strength  of  Spain  was  broken  forever.  Everywhere  on  the 
seas  an  English  cruiser  was  known  and  feared. 

^  Hervey,  HisL  R.  iV.,  I.,  454,  455.  ^  Hakluyt^  IV.,  120. 

'  Sottthey,  Lives  of  the  Admirals^  IV.,  294.  In  spite  of  these  excesses,  Gibson 
mournfully  complains  of  the  ^  gentlemen  captains "  of  Elizabeth's  time,  in  the 
following  language :  <<  I  find  punctillues  of  honor  oft  insisted  on  by  gentlemen, 
and  the  loss  of  many  a  good  design;  when,  on  the  other  hand,  the  tarrpawlings 
observe  noe  grandure,  but,  like  devells,  count  themselves  most  happy  that  can 
doe  most  and  soonest  mischief  to  their  enemys."  Southey,  V.,  207.  What  a 
worthy  privateer  this  Gibson  would  have  made,  to  whom  the  exploits  of  Raleigh 
appeared  full  of  **  punctillues  of  honor  " ! 
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With  the  accession  of  the  Stuarts  in  1603  there  came  a 
change.  A  treaty  of  peace  and  alliance  was  concluded  with 
Spain ;  and  as  James  I.  and  his  Most  Catholic  Majesty  were 
really  friendly,  without  any  arriere  pensee,  the  English  free- 
booters felt  that  they  were  doomed.  A  few  of  the  more  daring 
spirits  continued  their  depredations  for  a  while,  but  the  ex- 
ample of  Raleigh  showed  that  the  king  was  honestly  trying  to 
preserve  the  peace,  and  finally  checked  their  ardor.  The  un- 
fortunate Raleigh,  taking  it  for  granted  that  James,  like 
Elizabeth,  would  secretly  connive  at  violations  of  the  treaty 
with  Spain,  ventured  to  attack  the  Spanish  settlement  of  San 
Tomas,  on  the  Orinoco.  The  governor  of  Guiana,  Diego  Pala- 
meque  de  Acuria,  having  heard  of  the  approaching  visit  of  one 
"Walter  Reali,"  had  prepared  himself  for  defence ;  but  the 
English  were  the  first  to  break  the  peace,  and  after  a  short 
conflict,  in  which  the  governor  was  killed,  they  burnt  the  town 
and  the  surrounding  plantations,  even  the  churches  and  the 
convent  not  being  spared.  As  they  embarked  for  their  re- 
turn, carrying  with  them  all  the  public  papers,  the  church 
ornaments,  and  2000  reales  in  gold,  they  exultantly  told 
the  Indians  that  they  would  return  the  following  year  and 
complete  the  destruction  of  the  Spaniards.  News  of  this 
exploit  having  reached  London,  the  Spanish  ambassador 
became  so  violent  in  his  complaints  that  James  I.  was  obliged 
to  throw  Raleigh  into  prison,  where,  as  is  well  known,  he 
was  ultimately  executed.  The  shock  to  the  national  spirit 
occasioned  by  the  execution  of  Raleigh  was  very  great,  *  and 
privateering  as  an  institution  began  from  that  moment  to 
decline. 

During  the  seventeenth  century  the  principal  rivals  of  the. 
English  for  marine  supremacy  were  the  Dutch,'  from  whom 

'  See  Hume's  Hist  of  Eng,^  vol.  VI.,  p.  99;  and  Hervey,  HisL  R.  i\'.,  vol.  II., 

p.  37. 
'The  rivalry  which  existed  between  the  English  and  the  Dutch  is  well  illus- 
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no  such  rich  booty  was  to  be  gained  as  that  which  Drake 
and  Raleigh  had  brought  from  the  Spanish  possessions  in 
America.  The  share  of  the  Lord  High  Admiral, '  therefore, 
began  to  be  more  and  more  oppressive ;  and  the  privateers 
fell  off  in  number  as  well  as  in  hardihood.  As  a  sort  of 
compensation  for  this,  the  royal  navy  rose  into  more  promi- 
nence than  it  had  before  enjoyed.  Between  1603  and  161 8 
James  I.  had  added  to  the  latter  no  less  than  seventeen  ships, 
one  of  them  of  1400  tons."  The  profligacy  of  the  later 
Stuarts,  however,  and  their  necessity  for  money  in  the  midst 
of  their  domestic  broils  with  Parliament,  led  them  frequently 
to  use  for  private  purposes  the  appropriations  destined  for 
the  navy;  the  latter,  therefore,  enjoyed  but  a  precarious 
prestige,  which  was  sadly  interrupted  when  Ruyter  sailed  up 
the  Thames  in  1667  and  destroyed  a  great  deal  of  English 
shipping,  including  several  men-of-war.  3  On  the  other 
hand,  two  years  before,  the  English  had  captured  the  entire 
Bordeaux  fleet  of  the  Dutch,  consisting  of  130  sail,  and  Sir 
Thomas  Allen  had  dispersed  a  fleet  of  forty  Dutch  vessels 

trated  by  the  following  somewhat  ludicrous  incident:  In  1605  Sir  William  Mon- 
son,  with  a  vessel  of  the  royal  navy,  encountered  two  Dutch  ships  in  the  Channel, 
which  saluted  his  "  in  the  usual  way;  but,  by  way  of  putting  a  disgrace  upon  her, 
the  trumpeter  blurred  with  his  trumpet,  which  is  held  a  scorn  at  sea  "  (Southey, 
Lives,  etc.,  v.,  1x5).  For  this  offence  the  Dutch  captains  were  compelled  to 
come  on  board  Monson's  vessel  and  apologize,  besides  agreeing  to  punish  the 
trumpeter;  the  insult  they  attributed  to  the  latter's  "lewdness.'' 

'  In  1667  the  Lord  High  Admiral,  brother  of  the  king,  although  a  man  of 
soma  experience  and  perfectly  able  to  serve,  "  remained  safe  at  home  and  by  vir- 
tue of  his  post  .  .  .  took  to  himself  a  large  share  of  the  prizes  which  were  made; 
besides  which  the  parliament  voted  him  a  handsome  present."    Hervey,  Hist.  R, 
N.,  II.,  241. 

*  The  Prince  Royal. 

'The  indifference  of  Charles  II.  to  the  naval  decline  during  his  reign,  and  par- 
ticularly to  the  success  of  Ruyter,  is  caustically  described  by  Lavisse  and  Rambaud 
in  their  Histoire  Ginirale  du  IVme  Siicle  d  nos  Jours,  vol.  6,  chapter  on  the 
Restoration:  "On  se  demande  o&  est  le  roi  .  .  .  On  rcpond  qu'il  donne  la 
chasse  k  nn  papillon  avec  une  serviette  chez  Lady  Castlemaine." 
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coming  home  richly  laden  from  Smyrna.  The  Peace  of 
Breda  in  1667  left  New  York  with  the  English;  but  the 
British  Navigation  Act  was  altered  in  a  very  material  par- 
ticular to  the  advantage  of  the  Dutch. ' 

Privateering  did  not  revive  to  any  great  extent  under 
William  and  Mary.  The  days  of  the  government's  conniving 
at  piracy  were  past,  and  in  1694  Governor  John  Easton  of 
the  colony  of  Rhode  Island  is  recorded  as  having  refused  a 
privateer's  commission  to  one  Thomas  Tew,  on  account  of 
his  past  history.*  On  the  other  hand,  the  French  privateers 
had  been  very  active  ever  since  the  ministry  of  Colbert; 
these  were  the  days  of  Jean  Bart,  Duguay-Trouin,  and  the 
filibusters ;  and  during  the  war  immediately  preceding  the 
Peace  of  Ryswick,  4200  English  vessels  fell  a  prey  to  them. 
The  total  loss  to  English  merchants  is  estimated  at  ;f  30,000,- 
000.3  Such  was  the  situation  when  Anne  ascended  the  throne 
in  1 702  and  the  war  of  the  Spanish  succession  began. 


From  the  Prize  Act  of  Anne  {iyo8)  to  the  First  Armed 

Neutrality  {1780). 

The  experience  of  the  seventeenth  century  had  shown  that, 
except  where  the  hostile  commerce  was  prodigiously  rich, 
privateering  would  not  flourish  under  the  existing  prize  law. 
The  4  and  5  William  and  Mary,  c.  25,'»  had  reserved  to  the 
crown  only  one-fifth  of  all  prizes  taken  by  private  individu- 
als; yet  even  under  this  and  the  act  of  March,  1702,  mari- 

'  So  as  to  permit  the  importation  into  England,  in  Dutch  bottoms,  of  the  pro- 
duce of  the  Rhenish  States. 

'  W.  P.  Sheffield,  Privateerstnen  of  Newport^  Appendix,  note  2. 

'  Nys,  La  Guerre  Maritime^  p.  29;   Cauchy,  Du  Respect  de  la  propriiti  privte^ 
etc.,  p.  37. 

*Cf.  Robinson,  Collectanea  Maritima  (1801),  p.  193  n. 
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« 

time  enterprise  did  not  seem  to  revive.  Heroic  measures 
were  necessary  to  restore  the  institution  which  had  done  so  *'  ' 
much  for  Elizabeth  and  for  Henry  VIII. ;  and  on  March  26, 
1708,  a  new  prize  act,*  passed  by  Parliament,  was  approved 
by  the  queen.  This  act  is  a  crucial  point  in  the  history  of 
English  privateering.  It  marks  the  close  of  the  period  of 
decline  and  the  opening  of  the  period  of  greatest  activity. 
It  provided,  briefly,  for  the  transfer  of  the  entire  interest  in 
the  prize  to  the  privateer,"  and  for  an  additional  sum  by  way 
of  bounty,  based  on  the  number  of  men  on  board  the  cap- 
tured ship  at  the  commencement  of  the  action.3  It  was  a 
definite  change  of  policy  on  the  part  of  the  British  govern- 
ment. From  this  time  the  government  ceases  to  expect  any 
direct  benefit  from  privateering,  and  sanctions  it  only  for  the 
indirect  benefit  which  it  hopes  to  derive  from  the  injury  to 
the  enemy  and  the  enrichment  of  its  own  subjects. 

Some  time,  however,  was  necessary  before  the  efTects  of 
the  new  system  could  be  felt  by  a  generation  of  sailors  long 
discouraged  from  great  enterprises ;  and  the  Peace  of  Utrecht 
was  concluded  without  much  help  from  private  adventurers. 
In  1739  war  broke  out  with  Spain,  and  in  spite  of  a  substan- 
tial re-enactment  of  the  act  of  1708  (April,  1740),  the  rec- 
ords of  the  years  1 739-1 741  show  only  thirty  prizes  taken 
by  individuals  as  against  259  taken  by  the  regular  navy.* 

*  An  Act  for  the  better  securing  the  Trade  of  this  Kingdom  by  Cruisers  and 
Convoys,  and  for  the  Encouragement  of  Cruisers,  6  Anne,  c.  13. 

'"  .  .  .  That  from  and  after  the  26th  of  March,  1708,  if  any  ship  or  ships  of 
war,  privateer,  merchant  ship  or  other  vessel  shall  be  taken  as  prize  in  any  of  her 
Majesty's  Courts  of  Admiralty,  the  flag-officer  or  officers,  commander  or  com- 
manders, and  other  officers,  seamen  and  others  who  shall  be  actually  on  board 
such  ship  or  ships  of  war  or  privateers,  shall  after  such  condemnation  have  the 
sole  interest  and  property  in  such  prize  or  prizes.'* 

'  J  VIII.  (£5  foi*  ^<^  man).  Compare  the  French  system  of  bounties,  infra^ 
based  on  guns  instead  of  men. 

*  These  and  the  other  figures  in  this  subdivision  are  those  given  by  Leerler,  Die 
EngHschi  Kaperei  und  die  ThStigkeit  der  AdmiralU&t^erichte  (Berlin,  1881). 


\^- 
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And  in  March,  1744,  when  the  war  with  France  began,  the 
English  adventurers  were  not  quite  holding  their  own  against 
the  Spanish.  A  royal  proclamation  in  May  offered  free 
pardon  to  certain  minor  criminals  under  sentence  or  in 
jail  awaiting  trial,  who  should  consent  to  serve  on  board  a 
ship  o\  war  or  privateer.  In  addition  to  the  smugglers  and 
outlaws  thus  turned  loose  upon  the  world  as  representatives 
of  the  King  of  England,  the  mercantile  circles  began  at  last 
to  awake  to  the  advantages  offered  them  by  the  new  prize 
law.  In  1744  the  merchants  of  London  alone  equipped 
thirty-nine  privateers,  and  those  of  Bristol  eighteen ;  by  the 
close  of  the  next  year  190  were  on  the  seas.  Out  of  440 
French  and  Spanish  prizes  taken  during  these  years,  200 
were  taken  by  privateers.  On  the  other  hand,  great  damage 
was  done  to  English  shipping  by  the  French  and  the  Span- 
iards, and  it  became  slowly  and  painfully  apparent  to  the 
British  government  that  the  real  gainers  by  the  war  were  the 
Dutch,  into  whose  hands,  as  neutrals,  the  entire  colonial 
trade  of  the  French  and  Spanish  had  fallen.  Making  but 
little  stir,  the  Dutch  were  quietly  regaining  the  commercial 
supremacy  of  which  they  had  been  robbed  by  the  English  in 
the  preceding  century ;  with  the  result  that  their  complaints 
of  the  outrages  of  English  privateers  were  received  with  deaf 
ears  by  George  II.  and  his  Privy  Council.  This  fact  was 
quickly  observed  by  the  privateers,  whose  excesses  increased 
daily.  The  order  of  Parliament  that  **  whatsoever  vessel 
shall  be  met  withal  transporting  any  soldiers,  arms,  powder, 
ammunition,  or  other  contraband  goods "  was  stretched  ad 
libitum  by  each  individual  privateer,  there  being  no  limit  to 
the  number  of  things  which  the  admiralty  courts  might  de- 
cide to  call  "  contraband." '     At  any  rate,  it  scarcely  ever 

^  The  subsistiDg  treaties  between  England  and  several  neutral  powers  defined 
contraband  precisely,  and  that  of  1674  with  Holland  provided  Free  Ships,  Free 
Goods.    Nevertheless,  privateers  constantly  brought  in  Spanish  goods  in  Dutch 
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did  any  harm  to  bring  them  in,  for  the  admiralty  courts, 
recognizing  the  national  policy  to  harass  neutral  commerce, 
were  almost  sure  to  find  some  technical  ground  on  which  to 
tax  the  neutral  master  with  costs,  even  if  the  vessel  and 
cargo  were  restored.'  Moreover  the  damage  done  to  neu- 
trals by  the  delay  necessary  for  putting  in  motion  the  pon- 
derous machinery  of  the  admiralty,  was  incalculable.  The 
Danish  ship  Junge  Benjamin  was  detained  six  and  a  half 
months ;  out  of  eighteen  Prussian  ships  taken  without  any 
probable  cause,  three  were  detained  for  periods  ranging  from 
eight  to  ten  months,  and  one  for  thirteen  months,  and  the 
Swedish  ships  Carlshaven  and  Prinz  Gustav  were  released 
only  after  a  detention  of  twelve  and  fifteen  months,  respect- 
ively. 

The  Dutch,  although  their  losses  during  the  war  amounted 
to  nearly  ;£" 1, 300,000,  found  themselves  unable  to  do  any- 
thing but  threaten ;  and  they  remained  the  butt  of  the  priva- 
teers till  the  peace  in  1748.  With  Prussia,  however,  the 
question  was  more  serious.     The  case  of  Captain  Bugdahl' 

bottoms,  and  a  new  kind  of  "  contraband  "  was  invented  in  order  that  they  might 
be  condemned. 

^ "  .  .  •  so  sorgte  doch  die  Th&tigkeit  des  englischen  Admiralitfttsgerichts, 
dass  die  Kaptoren  wenigstens  keinen  Schaden  dorch  Kostenersatz  litten,  und 
daher  bis  zum  Ende  des  Krieges  das  mUhelose  Aufbringen  der  neutralen  Schiffe 
fortsetzten." — (Leeder,  p.  25).  Out  of  14  Datch  ships  and  cargoes  wholly  or 
partially  restored  in  1748,  costs  and  damages  (;^28oi)  were  awarded  to  only  one. 

'See  Bugdahl's  report,  Leeder,  20,  21.  On  May  5  he  left  Bordeaux;  on 
the  7th  he  was  boarded  by  an  English  privateer,  which,  after  looking  at  his 
papers,  tried  to  induce  him  to  say  that  some  of  the  goods  on  board  were  French 
{habe  er  ihn  sehr  karessieri  doch  »u  sagen,  ob  nicht  franzosische  Gitter  an  Bord 
seien) ;  when  he  denied  this,  they  fell  without  more  ado  to  plundering  him, 
taking  his  maps,  charts,  etc.,  maltreating  him  and  his  crew,  and  piercing  holes  in 
the  wine-casks  so  that  the  wine  ran  out  upon  the  deck.  Finally,  after  an  unsuc- 
cessful attempt  to  burn  the  ship,  they  left  him.  Next  day  about  dusk  came  two 
other  privateers,  one  of  which  boarded  him,  and,  being  shown  his  papers,  carried 
them  off,  whereupon  the  other  privateer  boarded,  and  not  finding  any  papers 
sent  him  into  Liverpool ! 
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had  aroused  the  ire  of  the  great  Frederick,  and,  less  impotent 
than  the  Dutch,  he  proceeded  to  retaliate  by  sequestrating 
the  Silesian  loan  and  applying  the  interest  thereon  to  the  in- 
demnification of  the  outraged  Prussian  merchants.  So 
matters  stood  when  the  Peace  of  Aix-la-Chapelle  was  signed 
in  1748. 

Disputes  as  to  boundaries  in  America,  and  as  to  the 
ownership  of  some  of  the  Caribbean  islands,  provoked,  as 
between  England  and  France,  the  Seven  Years'  War  in  1756. 
By  a  strange  combination  of  circumstances  Prussia  was 
obliged  to  forget  the  past  and  form  a  coalition  with  England; 
and  Austria,  in  the  hope  of  recovering  Silesia,  as  well  as  for 
the  purpose  of  strengthening  the  Netherlands,  united  herself 
with  France.  Long  before  the  declarations  of  war,  English 
privateers,  scenting  booty  as  vultures  scent  carrion,  had  cov- 
ered the  seas,  and,  taking  the  fighting  in  America  as  an  ex- 
cuse, had  fallen  upon  great  numbers  of  French  merchantmen. 
It  is  estimated  that  they  took,  "  dans  cette premiere  surprise''^ 
more  than  300  vessels  and  nearly  10,000  peaceful  sailors. 

In  the  following  year  (1757)  privateering  became  a  craze 
the  like  of  which  had  never  been  seen  in  England.  The 
Duchess  of  Nottingham,  with  some  ladies  of  the  court, 
equipped  three  large  vessels;  companies  were  formed  all 
over  Great  Britain  and  Ireland  for  the  purpose  of  carrying 
on  the  trade  of  plundering  the  French ;  the  fishermen  of 
Jersey  and  the  Channel  islands  left  their  nets  and  patrolled 
the  cpasts  in  little  boats,  armed  only  with  clubs,  knives  and 
pistols.  Heretofore,  the  average  strength  of  the  English 
privateers  had  been  something  like  20  guns  and  120  to  150 
men;  now  we  find  ** privateers "  with  three  and  four  guns, 
and  even  no  guns  at  all,  stopping  large  neutral  vessels  and 
exercising  the  right  of  visitation  and  search.     The  result  is 

'  Anquetil,  Motifs  des  Gtierres,  p.  323.     See  also  Doneaud,  Hist,  de  la  Marine 
Franfaisef  ch.  iv. 
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forcibly  illustrated  by  the  experience  of  the  Jonge  Katharinay 
a  Dutch  ship  which  sailed  from  Amsterdam  in  April,  1757, 
bound  for  San  Sebastian : 

On  April  20  she  was  stopped  by  a  fishing-boat  ofl 
Dover;  of  nine  men  in  the  boat  seven  came  on  board  and 
plundered.  On  the  same  day  another  fishing-smack,  con- 
taining twelve  men,  came  alongside,  and  all  twelve  came  on 
board  and  plundered.  A  mile  further  on  she  encountered  a 
third,  armed  with  clubs  and  pistols;  the  crew  of  this  one 
broke  a  great  deal  of  stuff,  besides  stealing  after  the  fashion 
of  the  others.  At  midnight  she  was  boarded  again,  but  it 
was  too  dark  to  see  what  was  stolen  (man  konnte  aber  in 
der  Nacht  nicht  sehen^  was  sie  miinahmen^).  Next  day 
early  came  a  fifth  little  privateer,  which  loaded  itself  with 
goods,  and  later  a  sixth,  which  demanded  gold  from  the 
Dutch  captain.  At  noon  came  two  together,  ten  men  in 
each,  and  committed  various  thefts.  Still  later  another  came 
in  sight,  this  time  a  large  one ;  the  searching  boat  which  it 
sent  out,  however,  was  filled  with  goods  from  the  unfortu- 
nate Dutchman,  and  soon  afterwards  the  same  privateer  sent 
out  another  boat  which  "  loaded  itself  to  the  gunwales."  On 
the  27th  came  a  tenth  and  last,  which  really  did  no  damage 
of  any  kind  (okne  etwas  zu  beschadigen).  It  is  not  unlikely, 
indeed,  that  by  this  time  there  was  nothing  left  on  the  Jonge 
Katharina  to  damage."  Nor  was  this  a  solitary  instance. 
A  list  of  33  ships  wrongfully  plundered  by  privateers  was 

^  Leeder,  Die  Englische  Kaperei^  p.  34. 

^  The  account  is  taken  from  Leeder^s  condensed  translation  of  the  Verklaring 
vatf^t  Schip  de  yonge  KcUharina  (^Die  En^ische  Kaperei^  P«  34)-  Other  cases 
ahnost  as  bad  were  those  of  the  Katharina  Alaria,  Princess  ITaroiina,  Ger- 
truida^  JiUianay  Pieter,  From  the  Verklaring  vanU  Schip  de  Goode  Resolutie, 
we  find  that  it  was  robbed  by  a  small  privateer  and  taken  into  Guernsey,  where, 
although  there  was  no  admiralty  court,  it  was  detained  seven  months.  It  was  then 
released  without  trial,  "  aber  kaum  auf  dem  Meere  von  einem  anderen  Kaper  ge- 
pUmdert." 
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presented  on  Nov.  11,  1757,  to  the  Dutch  ambassador  at 
London;  on  July  27,  1758,  a  list  of  56  cases  was  submitted 
by  the  merchants  of  Amsterdam  to  their  High  Mightinesses, 
and  Leeder  mentions  still  a  third  list  of  100  cases/' 

The  great  master-stroke  of  English  maritime  policy,  how- 
ever, was  what  has  since  been  known  as  the  "  Rule"  of  the 
war  of  1756,  which  was  announced  to  foreign  powers  for  the 
first  time  in  1758,  by  the  English  ambassador  at  the  Hague. 
According  to  that  rule,  the  Dutch  and  other  neutials  were 
prohibited  from  carrying  on  any  trade,  directly  or  indirectly, 
with  the  French  colonies,  which  trade  was  not  guaranteed 
to  them  in  time  of  peace."  This  arbitrary  innovation,, 
which  was  received  with  the  utmost  joy  and  enforced  un- 
sparingly by  the  privateers,  was  a  death-blow  to  the  Dutch 
commerce,  which  had  been  growing  rich  on  the  French 
colonial  trade  for  many  years.  Other  neutrals  suffered  in 
less  degree.  In  1757,  before  the  proclamation  of  the  rule, 
the  English  privateers  had  brought  in  for  adjudication  153 
French  and  35  neutral  vessels.^  In  1758,  after  its  proclama- 
tion, they  brought  in  128  French  and  130  neutrals.*  And 
this  does  not  include  the  captures  of  the  public  vessels  of 
war,  which  from  seven  neutral  ships  in  1757  rose  to  33  in 

1758. 

But  now,  in  addition  to  the  complaints  and  reprisals  of 
Spain  and  other  neutral  powers  more  able  to  resent  injury 
than  the  Dutch,  the  protests  of  the  English  insurers  became 
so  alarming  that  the  government  was  obliged  to  rouse  itself 

^<'  Es  war  im  Laufe  eines  Jahres,"  says  he  (p.  37),  *'  aus  der  englischen  Ka- 
perei  in  Europa  eine  Piraterie  geworden  .  .  . ;  damals  waren  es  die  Admiralit&ts- 
gerichte  gewesen,  welche  den  Neutralen  den  Hauptschaden  zufUgten;  jetzt  teilten 
sich  Gerichte,  Kaper  und  Piraten  in  diese  Aufgabe." 

^  Annual  Register  J  1758. 

'17  Dutch,  9  Swedish,  4  Spanish,  3  Danish,  2  Hanseatic. 

*  loi  Dutch,  10  Spanish,  11  Swedish,  4  Danish,  2  Hanseatic,  2  Portuguese. 
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from  its  policy  of  inactivity.  A  great  deal  of  the  loss  was 
falling  on  English  shoulders,  and  prudence  and  economy 
both  suggested  the  advisability  of  reform.  Moreover,  the 
Dutch  were  already  ruined,  and  the  principal  motive  for 
secretly  encouraging  piracies  had  therefore  disappeared. 
The  32  Geo.  2,  c.  25,*  provided  that  no  privateer  commission 
should  be  granted  for  the  future  unless  the  ship  applying  for 
it  should  be  "  of  the  burthen  of  a  hundred  tons,  and  carry  ten 
carriage  guns,  being  three -pounders,  and  forty  men  at  the 
least,"  except  in  the  discretion  of  the  lords  of  the  Admiralty 
and  upon  proper  security ;  and  all  existing  commissions  to 
vessels  under  the  required  strength  were  revoked  (Section 
XVII).  Further,  privateers  agreeing  for  the  ransom  of 
neutral  ships  without  bringing  them  into  port  were  to  be 
deemed  guilty  of  piracy  (Section  XII).  The  effect  of  this 
act  was,  of  course,  to  sweep  away  the  little  fishermen- 
privateers  which  infested  the  Channel,  and  to  produce  a 
marked  improvement  in  the  conduct  of  the  larger  ones. 
Some  twenty-five  privateer  captains  were  tried  for  piracy 
under  its  provisions,  for  ransoming  neutral  vessels  or  cruising 
without  a  commission ;  and  from  June,  1759,  till  the  Peace 
of  Paris  (1763),  the  neutral  complaints  fell  off  gradually 
in  number  and  the  London  insurers  thrived.  The  Peace 
of  Paris  demonstrated  forcibly  how  little  influence  privateer- 
ing usually  exercises  on  the  result  of  a  war ;  the  losses  of 
the  English  shipping  were  more  than  double  those  of  the 
French,  yet  the  treaty  of  peace  was  the  most  disgraceful, 
perhaps,  that  France  ever  signed.  The  English  captures 
at  sea  had  far  less  to  do  with  the  treaty  than  Madame  de 
Pompadour. 

Whatever  its  causes,  however,  the  Peace  of  Paris  was  a 
triumph  of  English  maritime  policy  and  a  confirmation  of 

^  An  Act  for  the  Encouragement  of  Seamen  and  the  Prevention  of  Piracies  by 
Private  Ships  of  War. 


76  ABOLITION  OF  PRIVATEERING  [296 

English  sea-despotism.*  But,  under  the  vigorous  adminis- 
tration of  Louis  XVL,  the  French  navy  increased  with  rapid 
strides,  and  the  national  desire  to  renew  hostilities  with  Eng- 
land became  impossible  to  restrain  after  the  American  Revo- 
lution assumed  serious  proportions.  The  Franco-American 
alliance  of  1 778  was  followed  by  the  Franco-Spanish  alliance 
of  I779>  the  Family  Compact  and  the  possibility  of  recover- 
ing Gibraltar  being  the  arguments  which  Vergennes  had 
used  to  procure  the  latter.  The  great,  oppressive  maritime 
system  of  Great  Britain  was  revived,  the  Rule  of  1756  re- 
established, and  privateers,  better  equipped  than  ever  before,' 
were  sent  out  with  commissions  against  the  three  powers. 
To  all  appearances  the  sickening  proceedings  of  the  Seven 
Years*  War  were  about  to  be  repeated,  when  two  outrages 
committed  by  British  cruisers  upon  Russian  commerce  3 
aroused  the  ire  of  the  latter  power,  and  led  to  Catharine  II's 
declaration  of  the  26th  of   February,   1780.*     This  famous 

^  Jacobsen  i^Seerecht  der  Engidnder  und  Franaosen^  Hamburg,  I S03),  says  mildly 
of  this  despotism,  that  neutrals  had  naturally  to  pay  ^*  ein  unerhdrtes  und 
schmerzhaftes  Lehrgeld  zu  einer  Zeit,  wo  die  Engl&nder  tiber  ihr  jetziges  System 
noch  selbst  nur  sagen  konnten,  docendo  discimutt  indem  sie  noch  selbst  nicht 
wussten,  wo  sie  hinaus  woUten"  (I.,  556).  It  seems  more  than  likely,  however, 
that  if  the  nation  generally  was  kept  in  ignorance,  the  men  who  controlled  the 
maritime  policy  of  Great  Britain  knew  very  well  "  wo  sie  hinaus  wollten." 

'  See  James,  Naval  History ^  I.,  59.  In  1 779  the  "  smasher''  gun,  or  carro- 
nade,  had  not  yet  been  adopted  in  the  royal  navy,  but  many  privateers  were 
equipped  with  them. 

•  Two  Riga  vessels,  Der  Emmanuel  and  Der  Junge  Prints  hemp  and  flax,  for 
Bordeaux  and  Nantes  respectively,  were  captured  and  sent  into  England,  where, 
'*  alien  Vorstellungen  des  russischen  Generalconsuls  in  London  zum  Trotz,"  they 
were  detained  a  year,     Bergbohm,  Die  Bewaffnete  Neutralitdtf  p.  116. 

*  More  appropriately.  Count  Panin*s  declaration.  It  is  well  known  that  Catha- 
rine II.  was  herself  a  cordial  friend  of  the  English,  and  was  simply  tricked  into 
the  armed  neutrality  by  Panin,  who  induced  her  to  believe  that  it  would  be  most 
galling  to  Spain.  The  Spanish  seizure  of  two  Russian  vessels  carrying  com  to  Gi- 
braltar,  urged  the  minister,  should  be  resented,  and  resented  in  a  way  which  should 
enable  Russia  to  pose  as  the  protector  of  neutral  rights  against  the  world.    So 
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document,  which  declared  that  all  neutral  vessels  might,  of 
right,  navigate  freely  from  port  to  port  and  along  the  coasts 
of  nations  at  war;  which  laid  down  the  principle  Free 
Ships  Free  Goods,  and  defined  contraband  so  as  to  exclude 
materials  of  naval  construction,  besides  denouncing  as  invalid 
all  "paper"  or  ineffective  blockades,  was  hailed  with  joy  by 
all  the  belligerent  powers  except  Great  Britain.  By  a  con- 
vention, signed  at  Copenhagen  on  the  9th  of  July,  Denmark 
adopted  the  Russian  declaration  and  agreed  to  assist  in  its 
enforcement,  if  necessary,  by  war ;  Sweden  acceded  to  this 
convention  on  the  9th  of  September;  and  the  three  great 
northern  powers,  by  mutual  consent,  declared  the  Baltic 
closed  to  the  belligerents.  Austria  acceded  to  the  "  Armed 
Neutrality"  Oct.  9,  1781  ;  Portugal,  July  13,  1782;  and 
the  two  Sicilies,  Feb.  10,  1783.  Holland  also  acceded, 
before  she  became  involved  in  the  war;  and  the  United 
States,  in  its  eagerness  to  acquiesce  in  the  principles  of  the 
Russian  declaration,  declared  an  intention  to  "accede"  as 
early  as  April  7,  1781,  oblivious  of  the  fact  that  a  belliger- 
ent power  could  not  technically  become  a  member  of  a 
neutral  alliance. 

This  portentous  league,  which  "  continued  to  hang  as  a  dark 
cloud  constantly  menacing  the  safety  of  the  British  empire 
until  the  peace  of  1783,"'  destroyed,  for  the  time,  the  great 

blind  was  the  Czarina  to  the  consequences  of  the  declaration,  that  she  is  recorded 
as  saying  confidentially  to  Sir  James  Harris,  the  English  minister  at  St.  Petersburg, 
that  she  would  shortly  issue  a  manifesto  which  would  be  most  acceptable  to  Eng- 
land. In  Harris*  despatch  to  Lord  Stormont,  of  the  24th  of  December,  1780,  he 
reports  the  following  conversation  with  the  empress  (  Cf,,  Fauchille,  La  Dip,  Fran- 
false,  p.  589)  : 

^  Harris:  II  [Panin]  est  d  i4  lui-m£mc  dans  une  intelligence  parfaitc  avec  le 
cabinet  de  Versailles. 

'' L*IMP&RATRICE  {piquie)  :  Ne  croyez  pas  que  cela  signifie  quelque  chose;  je 
connais^  fond  M.  Panin;  ses  intrigues  ne  font  plus  rien  surmoi;  je  ne  suis  pas 
un  en&nt;'  personne  ne  m'emp^che  de  faire  ce  que  je  veux,  je  vois  clair." 

'  Wheaton,  Ilisiory  of  the  Law  of  NationSy  p.  303. 
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British  scheme  of  maritime  despotism.  "In  1781  and  1782," 
says  Fauchille,*  "  secret  instructions  were  issued  to  the  Eng- 
lish privateers  to  moderate  their  zeal  {pour  temperer  leur 
z€le)y  The  neutral  flag  protecting  hostile  goods,  and  the 
other  powers  being  determined  to  prevent  the  enforcement 
of  the  Rule  of  1756,  there  was  little  booty  left  for  the  adven- 
turers, and  in  the  last  three  years  of  the  war  they  fell  ofT 
greatly  in  number.  The  excesses  of  the  Seven  Years'  War 
had  not  helped  to  procure  the  advantageous  Peace  of  Paris ; 
they  had  helped  to  produce  the  exceedingly  anti-English 
sentiment  which  raised  the  world  in  arms  against  England 
in  1780,  and  compelled  her  ultimately  to  accept  the  disad- 
vantageous Peace  of  Versailles. 

4 
From  the  First  Armed  Neutrality  to  the  Declaration  of  Paris 

How  far  the  maritime  pretensions  of  England  have  de- 
pended upon  the  maritime  condition  of  France  must  already 
have  been  apparent.  The  weakness  of  the  French  marine 
under  Louis 'XV.  was  the  occasion  for  the  invention  of  the 
Rule  of  1756;  the  strength  of  the  French  marine  under 
Louis  XVL,  together  with  its  Russian  support,  caused  the 
abandonment  of  that  rule  in  1780. 

When  the  war  of  1793  began,  the  French  navy  was  broken 
up  and  demoralized;  the  revolution  had  carried  away  its 
great  commanders ;  even  D'Estaing  was  about  to  fall  under  the 
guillotine ;  and  the  time,  therefore,  seemed  ripe  for  a  revival 
of  English  domination.  The  Anglo-Russian  treaty  of  March 
25i  1 793 J  engaged  both  parties  to  do  all  in  their  power,  "on 
this  occasion  of  common  concern  to  every  civilized  state,"  to 
prevent  other  powers  from  giving,  **  in  consequence  of  their 

'  Fauchille,  La  Diplomatie  Frangaise  et  la  Ligtu  ties  Neutres,  p.  580. 
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neutrality,"  any  protection  to  French  property  or  commerce.' 
Similar  provisions  are  found  in  the  Spanish,  Prussian  and 
Austrian  treaties  with  Great  Britain  of  May  25,  July  14 
and  August  30,  respectively.  Stringent  provisions  were 
made  for  starving  France  into  submission,  under  the  ingeni- 
ous pretext  of  treating  provisions  as  contraband.*  The  Con- 
vention answered  by  the  decree  of  the  9th  of  May,  ordering 
the  pre-emption  of  all  provisions  bound  for  an  English  or 
other  hostile  port.  An  Order  in  Council  then  issued  (Nov. 
6>  I793)>^  reviving  the  rule  of  iys6y  and  as  Russia  was  then 
allied  with  England,  the  northern  powers  interposed  no  ob- 
jection. Of  course  the  neutral  flag  was  not  recognized  as 
protecting  French  goods,  even  Russia,  in  view  of  the  import- 
ance of  the  occasion,  departing  from  her  former  policy 
in  this  regard.  The  English  privateers,  therefore,  appeared 
in  great  numbers,  attracted  by  the  wide  range  of  booty  which 
the  government  offered  them.*     They  were,  it  will  be  seen, 

^  Amer,  State  Papers^  For,  Rel.,  III.,  p.  263. 

'  See  Hall,  Int,  Law^  ch.  on  Contraband.  It  was  not  till  tbe  8th  of  June,  1793, 
that  British  privateers  were  formally  instructed  to  "  detain  all  vessels  laden  with 
corn,  flour,  meal,"  etc.  But  the  privateers  had  begun  to  do  so  on  their  own  re- 
sponsibility before  the  French  decree  of  the  9th  May.  France  must  not  be  judged 
too  harshly  for  that  decree.  To-day,  with  plenty  of  com  in  our  granaries,  we  can 
hardly  appreciate  the  terrible  condition  of  France  in  1793,  nor  the  excuses  which 
the  Comite  du  Salut  Public  had  for  i^  remark, ''  There  is  no  immorality  in  ruining 
those  who  starve  us." 

'  Am,  State  Papers,  For,  Rel,,  III.,  p.  264. 

*The  33  Geo.  3,  c.  66,  An  Act  for  the  Encouragement  of  Seamen,  and  for  the 
better  and  more  effectually  manning  His  Majesty's  Navy,  is  in  some  respects  a 
model  privateer  act.  Sec.  IX.  provides  that  the  owner  of  any  vessel  registered 
under  the  26  Geo.  3,  whom  the  Lord  High  Admiral,  or  the  Commissioners,  etc., 
shall  deem  fltly  qualified,  may  obtain  a  commission  or  "letters  of  marque  and  re- 
prizal "  and  enjoy  the  whole  benefit  of  the  prizes  taken.  Sec.  XIV.  provides  for 
security  '*  such  as  hath  been  usual  in  such  cases."  Sec.  XV.  requires  that  appli- 
cations shall  be  in  writing,  and  contain  description  of  ship,  etc.  Sec.  XXI.  pro- 
vides that  offences  on  board  privateers  shall  be  punished  as  if  committed  on  board 
&hips  of  war. 
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entitled  to  seize:  (i)  French  vessels,  (2)  neutral  vessels 
laden  wholly  or  in  part  with  French  merchandise,  (3)  neu- 
tral vessels  laden  with  provisions  bound  for  France,  (4)  neu- 
tral vessels  laden  with  contraband  for  France,  (5)  neutral 
vessels  laden  with  French  colonial  produce.  In  addition,  the 
system  of  paper  blockades  was  revived,  and  this  became  the 
most  oppressive,  perhaps,  of  all  the  maritime  pretensions  of 
Great  Britain,  particularly  to  Americans.  The  practice  was 
to  issue  a  circular  notification  of  blockade,  announcing  that 
"  the  King  has  judged  it  expedient "  to  institute  one,  and 
that  therefore  it  must  be  considered  as  existing.*  As  a 
matter  of  fact  it  might  be  several  weeks  afterwards  be- 
fore any  English  squadron  approached  the  town  or  harbor 
declared  blockaded.  Under  these  arbitrar}*^  rules  American 
commerce  suflfered  heavily.  The  list  of  British  captures 
during  the  year  iyg6^  and  the  list  of  captured  vessels 
belonging  to  the  Messrs.  Smith  of  Baltimore,  deposited 
in  the  Department  of  State  June  17,  1797,  contained  matter 
well  calculated  to  inflame  the  American  mind  against  Eng- 
land. The  same  old  principle  of  seizing  everything  and 
relying  on  the  court  of  admiralty  to  allow  at  least  costs, 
seems  to  be  present ;  else  how  explain  the  capture  of  vessels 
laden  with  flour  and  coffee  on  their  way  to  Baltimore ;  3  of 
the  schooner  Lively,  on  the  sole  pretext  that  she  carried  ten 
casks  of  nails  ;*  of  the  brig  Jefferson^  because  her  owner,  Mr. 
Longchamp,  "  had  been  in  France  in  the  last  three  years  " 
and  had  a  brother  who  was  a  conscript  in  the  French  ser- 

'  See  Lord  Harrowby's  Circular  of  Aug.  9,  1804  (Fecamp)  and  Lord  Gren- 
ville's  of  March  22,  1799  (all  ports  of  Holland). 

*  Am,  State  Papers,  For,  ReL,  II.,  30. 

'  See  the  cases  (m  the  Smith's  list)  of  the  Sidney,  the  Fell*s  Point,  the  Fannft 
and  the  Sally, 

*  Which,  by  the  way,  were  condemned.    Am,  St,  Papers,  For,  ReL,  II.,  jo. 
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vice;'  or  the  schooner  St.  Patrick ^  direct  from  Cura<jao  to 
an  American  port,  and  carrying  only  American  property, 
notwithstanding  which  she  was  decreed  to  pay  costs  on  the 
ground  that  the  captor  had  had  "probable  cause.'*  The 
Susanna^  of  Charleston,  with  sugar,  to  Cadiz,  was  captured 
while  trying  to  ascertain  whether  Cadiz  was  blockaded  (for 
under  the  British  practice  it  was  impossible  to  discover  ex- 
cept by  asking),  and  tried  and  condemned  in  Gibraltar  while 
she,  with  all  her  crew,  was  at  Lisbon.*  Mr.  Fitzsimons,  in 
a  letter  of  February  17,  1801,  on  behalf  of  the  Philadelphia 
Chamber  of  Commerce  to  the  Secretary  of  the  Navy ,3  de- 
clared that  without  convoys  all  trade  to  Cuba  would  have  to 
be  abandoned.  Premiums  to  Havana  rose  twenty  per  cent, 
in  a  few  days.  "  Not  one  in  ten  vessels,"  wrote  Mr.  Fitz- 
simons, **  can  escape ;  from  New  Providence  alone  there 
are  above  forty  privateers  who  subsist  principally  by  the 
plunder  of  the  Americans."  "The  enforcement  of  the  Rule 
of  1756,"  he  continued,  "was  the  more  mortifying,  as  they 
themselves  ship  the  goods  of  which  they  plunder  the  Amer- 
icans to  the  countries  to  which  they  do  not  permit  us  to 
carry  them."  Perhaps,  however,  the  most  remarkable  case 
of  outrage  before  the  Peace  of  Amiens  was  the  capture  of 
the  Crocodile,  Cura9ao  to  New  York,  carrying  only  Dutch 
and  American  property :  "  The  captors,  immediately  on  the 
capture,  made  a  privateer  of  the  Crocodile  and  sent  her  on  a 
cruised  ^ 

Russia,  once  more  neutral,  began  to  be  restive  under  this 
revival  of  British  aggression.     Not  only  did  she  refuse  to 

^  Representation  of  the  Merchants  of  Norfolk.    Am,  SU  Papers,  For,  Rel.,  II., 
764. 

'*'...  without  even  the  captain  being  present."     (J.  S.  Consul  at  Gibraltar 
to  Secretary  of  State,  Nov.  19,  1800. 

^  Am,  State  Papers,  For,  Rel,,  II.,  347. 

*  Am,  State  Papers,  For,  Rel,,  II.,  345. 
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violent  and  lawless  period  of  war,  and  especially  maritime 
war,  that  the  modern  world  has  ever  seen.  During  this 
period  we  are  dealing  no  longer  with  questions  of  interna- 
tional law.  That,  with  all  other  law,  was  laid  upon  the  shelf, 
and  its  retirement  justified  by  the  magic  word,  Reprisal! 
From  1803  to  1806,  the  British  pretensions,  not  yet  recov- 
ered from  the  shock  of  the  Second  Armed  Neutrality,  were, 
indeed,  asserted  gradually  and  with  care.  The  Rule  of  1756, 
in  accordance  with  a  report  of  the  king's  advocate  of  March 
16,  1 80 1,'  was  enforced  only  against  direct  trade  from  the 
colony  to  the  mother  country;  and  under  a  decision  of  the 
High  Court  of  Admiralty  the  landing  of  the  goods  and  the 
payment  of  duties  in  the  neutral  country  was  held  to  break 
the  continuity  of  the  voyage  and  render  the  trade  indirect. 
This  interpretation  of  the  rule,  sent  by  Lord  Hawkesbury  to 
Mr.  King  in  1801,  and  published,  at  Mr.  King's  suggestion, 
in  all  the  American  newspapers,  was  faithfully  followed  until 
the  summer  of  1805.  Then,  however,  "  when  a  large  amount 
of  American  property  was  afloat,  undeniably  entitled  to  the 
protection  of  the  above  rule,  and  committed  to  the  high  seas 
under  an  implicit  reliance  upon  a  strict  adherence  to  it,  the 
rule  was  suddenly  abandoned,  and  British  cruisers  fell  upon 
this  trade ""  under  a  new  decision  that  the  intention  of  the 
importer  of  colonial  produce  to  export  the  produce  to  the 
mother  country  constituted  the  trade  in  such  produce  a  direct 
trade.3  Sir  Evan  Nepean's  assurance*  (Jan.  5,  1804)  that 
Commodore  Hood  was  instructed  not  to  treat  any  blockade 
of  Martinique  or  Guadalupe  as  existing  "  unless  in  respect 
of  particular  parts  actually  invested,"  did  not  prevent  the 

*  British  and  For,  State  Papers^  I.,  1204. 

'  Messrs.  Monroe  and  Pinckney  to  Lords  Holland  and  Auckland,  Aug.  20,  1806. 

'  Cf,  Memorial  of  Merchants  of  New  York,  Dec.  28,   1805,  Am,  St,  /*.,  For. 
Pel.,  II.,  737. 

*  Sir  E.  Nepean  to  Mr.  Hammond,  British  and  For.  State  Papers,  I.,  1207. 
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opportunity  to  issue  his  famous  Berlin  decree  (Nov.  21), 
declaring  the  British  Isles  ^^  en  etat  de  blocus^  and  forbid- 
ding neutrals  to  have  any  commerce  or  intercourse  with 
them."  Thereupon  (Jan.  7,  1807),  an  Order  in  Council 
issued,  which,  after  reciting  that  France  had  proclaimed  a 
blockade  of  Great  Britain  "  at  a  time  when  the  fleets  of 
France  and  her  allies  are  themselves  confined  within  their 
own  ports  by  the  superior  valor  and  discipline  of  the  British 
navy/'  forbade  neutrals  to  trade  from  one  port  to  another  in 
France.'  This,  however,  was  found  inadequate,  and  one  of 
the  three  Orders  in  Council  of  Nov.  11,  1807,3  provided 
that  "  all  ports  in  Europe  from  which  the  British  flag  is  ex- 
cluded, shall  be  subject  to  the  same  restrictions  as  if  the 
same  were  actually  blockaded  by  His  Majesty's  naval 
forces."  The  same  Order  in  Council  directed  vessels  of 
war  and  privateers  to  make  prize  of  neutrals  complying 
with  the  French  requirement  of  carrying  "  certificates  of 
origin "  to  show  that  their  cargoes  were  not  English ;  and 
certain  neutral  vessels  were  to  be  obliged  to  "  proceed  to 
some  port  or  place  in  the  United  Kingdom  or  to  Gibraltar 
or  Malta,"  and  be  subjected  to  certain  exactions.  Another 
Order  in  Council  of  the  same  date  declared  that  vessels  be- 
longing to  French  subjects  at  the  beginning  of  the  war 
should  continue  subject  to  seizure  till  the  end,  regardless  of 
all  transfers  or  pledges  to  neutrals;  in  other  words,  once 
French,  always  French.*  Napoleon,  on  the  17th  of  Decem- 
ber, 1807,  issued  his  Milan  decree,  declaring  that  the  French 
would  make  prize  of  any  vessel  **  submitting  "  to  the  Orders 

*  Cf.  Arts.  I  and  2.  The  preamble  reviews  'the  British  practice  of  declaring 
blockaded  places  "devant  lesquelles  elle  n'a  pas  mime  an  seul  b&timent  de 
guerre,"  and  of  applying  the  law  of  blockade  not  only  to  fortified  towns,  but  to 
the  mouths  of  rivers  and  generally  "  des  cdtes  entiires."  This  conduct  the  Em- 
peror of  the  French  stigmatizes  as  "  digne  des  premiers  &ges  de  la  barbarie." 

^BriHsh  and  For,  SiaU  Papers,  VIIT.,  468.        '  IHd.,  491.         *  A/.,  I.,  1512. 
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in  Council  of  the  ilth  November,'  and  continuing  the 
imaginary  blockade  of  the  British  Isles.  By  this  time  the 
sea  had  become  no  place  for  neutrals.  It  was  a  strife  be- 
tween Titans,  and  the  onlookers  must  keep  out  o(  the  arena. 
Both  England  and  France  were  unable,  «veQ  if  willing,  to 
control  the  hordes  of  desperate  privateers  and  quasl-priva- 
teers  who  were  nominally  subject  to  them.  During  the 
Peninsular  war,  on  account  of  the  difficulty  of  feeding  the 
army,  it  was  customary  to  issue  licenses  to  certain  Ameri- 
can vessels,  exempting  them  from  seizure  on  any  ground  by 
British  cruisers,  in  consideration  of  their  supplying  provis- 
ions ;  and  it  is  on  record  that  "  the  captain  of  a  Scotch 
merchant  vessel,  engaged  in  the  same  trade,  and  having  no 
letter  of  marque,  had  the  piratical  insolence  to  seize,  in  the 
very  mouth  of  the  Tagus,  and  under  the  Portuguese  batteries, 
an  American  vessel  sailing  under  the  license  of  Mr.  Foster, 
and  to  carry  her  into  Greenock,  thus  violating  at  once  the 
license  of  the  English  minister,  the  independence  of  Portu- 
gal, and  the  general  law  of  nations."' 

It  is  unnecessary  here  to  go  into  the  complicated  question 
as  to  whether  the  decrees  of  Berlin  and  Milan  were  ever  really 
repealed.  It  is  practically  certain,  at  any  rate,  that  the  re- 
vocation of  the  British  Orders  in  Council,  on  the  23d  of  June, 
iSrz,  five  days  after  the  Congress  of  the  United  States  had 
declared  war,  was  not  in  consequence  of,  or  in  any  way  con- 
nected with,  the  French  decree  of  April  28,  181 1,  purport- 
ing to  effect  that  repeal.'     The  revocation  of  the  Orders  in 

'  Art.  I .  Any  vessel  which  "  bc  sera  soumis  ii  un  Toyage  en  Angletene,  on  aura 
paye  ane  imposition  quelconque  an  Gouvemement  Anglais,  est  par  cela  leul 
didue  di'natioDalisI,"  etc.  The  preamble  sets  forth  thai  this  is  absolutely  neces- 
sary, because  if,  "  par  une  faiblcsse  inexcusable,  on  laiasait  passer  en  principe  et 
consacrer  par  I'nsage  one  pareille  tyrannie,  lea  Anglais  en  piendtaient  actc  pour 
r^ablir  en  droit,"  etc. 

'  Napitf't  History  of&t  Peninsular  War,  IV.,  30. 

'  "  The  real  cause  of  the  revocation,"  wrote  Mr.  Russell  to  Mr.  Monroe,  June 
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Council  was  the  result  of  economic  considerations  purely, 
and  not  of  any  desire  on  the  part  of  the  British  government 
to  return  to  the  paths  of  law  and  order.  Every  one  knows 
the  effect  of  the  American  war  upon  British  maritime  policy. 
The  Treaty  of  Ghent  is  the  bow  of  a  world's  champion  to  a 
newly-discovered  equal.  Between,  though  not  in  its  lines, 
we  read  Great  Britain's  confession  that  the  day  of  marine 
despotism  is  over ;  that  the  policy  of  marine  despotism  can 
never  be  revived.     For  there  cannot  be  two  despots. 

During  the  American  war  every  effort  was  made  to  recede 
from  the  high-handed  position  previously  assumed,  with  as 
little  shock  as  possible.  The  blockades  were  raised  from 
each  port  as  soon  as  the  power  of  France  was  driven  back 
sufficiently  to  afford  the  slightest  excuse  for  so  doing.  The 
ports  of  the  Netherlands  were  declared  open  December  13, 
1813;  Triest  and  Dalmatia  were  relieved  on  the  same  day; 
and  on  January  14,  1814,  many  ports  of  France  itself  were 
proclaimed  free.*  The  check  at  the  hands  of  the  United 
States  was  compensated  for  by  the  victory  over  France ;  the 
British  despotism-system  imparted  to  its  own  death  a  sort 
of  eclat  by  dragging  with  it  in  still  more  hopeless  ruin  the 
"  Continental  System  "  of  Napoleon. 

The  fall  of  the  latter  marks  the  close  of  the  history  of 
English  privateers.  Though  they  had  done  nothing  to  pro- 
mote the  peace,  though  they  had  succeeded  only  in  injuring 
neutrals  and  causing  the  name  of  England  to  be  execrated 
throughout  the  earth,  they  were  so  essential  a  part  of  the 
English  system  that  the  prince  regent  revived  them  as  a 

30,  1812  {Am,  St,  Papers^  For,  Rel,^  III.,  615),  "  is  the  measures  of  our  govern- 
ment," f.  ^.,  the  embargo  of  December,  1807,  to  March,  1809,  ^^^  ^'^  non-inter- 
course act  of  May,  18 10,  which  produced  acute  suffering  in  England.  See  also 
the  elaborate  argument  of  the  Secretary  of  State,  in  his  report  of  July  12,  181 3 
{Am,  St,  Papers^  For,  Rel,,  III.,  609). 

^Brit,  and  For.  State  PaperSpl,,  1267 
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CHAPTER  II 


PRIVATEERING  IN  FRANCE 


The  French  Marine  before  Colbert 

** La  marine  en  France^'  says  Doneaud,*  "est  un  tlement 
de  puissance y  mais  non  pas  la  puissance  meme  du  pays,  comme 
en  Angleterrey  Always  a  naval  power  of  the  first  class, 
France  has  never  been  the  chief  of  naval  powers,  nor,  with 
the  exception  of  a  few  years  under  Louis  XVI.,  does  she 
seem  ever  to  have  had  any  ambition  to  be  such.  There 
have  been  no  "  sailor  kings "  in  France.  Her  monarchs 
have  almost  invariably  been  content  with  bare  equality  upon 
the  sea ;  and  the  dream  of  reviving  the  empire  of  Charles 
the  Great  has  been  to  them  what  that  of  maritime  supremacy 
was  to  England.  The  motives  for  the  employment  of  priva- 
teers in  France  and  England  have  not  therefore  been  alto- 
gether identical.  To  cripple  the  enemy  by  cutting  him  off 
from  his  colonies  and  generally  destroying  his  trade  is  a 
purpose  which  was  common  to  both ;  but  to  direct  the  ex- 
cesses of  private  adventurers  against  neutrals,  who,  if  allowed 
to  escape  unscathed,  might  become  commercial  rivals,  was 
a  policy  which  France,  in  the  absence  of  any  wish  to  estab- 
lish a  maritime  despotism,  never  adopted.  Privateers  were 
used  in  England  as  something  auxiliary  to  the  royal  navy ; 
in  France  very  often  because  there  was  nothing  else  to  use. 
In  early  times,  when  there  was  no  regular  navy,  and  in  later 

^  Iliit,  de  la  Marine  Franfaise,  Preface. 
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times,  when  the  regular  navy  was  now  and  again  driven  off 
the  seas  by  the  English,  it  was  a  question  of  commissioning 
private  individuals,  or  of  allowing  the  French  flag  to  disap- 
pear from  the  ocean  altogether.  In  this  position  Louis 
XIV.  found  himself  after  the  battle  of  La  Hogue,  and  Napo- 
leon after  Aboukir  and  Trafalgar. 

Before  the  royal  marine  became  permanent  under  Col- 
bert, the  kings  of  France,  like  those  of  England,  relied  for 
their  maritime  operations  upon  impromptu  navies  raised  by 
the  impressment  or  hiring  of  merchant  vessels.  In  France 
there  was  nothing  analogous  to  the  Cinque  Ports,  and  the 
method  of  raising  the  contributions  varied  with  the  exi- 
gencies of  each  particular  war.  The  decentralized  state  of 
the  country,  moreover,  made  it  possible  for  private  adventure 
to  develop  an  amount  of  importance  and  independence 
which  would  have  been  impossible  in  England  under  the 
strong  and  jealous  Anglo-Norman  kingship.  The- most  re- 
markable illustration  of  this  tendency  to  independence  is  the 
case  of  Ango  of  Dieppe  in  1525.  The  Portuguese  having 
seized  one  of  his  ships  and  denied  him  redress,  Ango,  at  his 
own  cost,  fitted  out  seventeen  armed  vessels  with  which,  in 
due  form,  he  blockaded  the  Tagus."  Francis  I,  in  answer 
to  the  Portuguese  complaints,  is  said  to  have  remarked, 
**  Messieurs,  ce  n' est  pas  moi  qui  fais  la  guerre;  allez  trouver 
Ango,  et  arrangez-vous  avec  luir"^  A  certain  Vandervelde 
is  said  to  have  been  created  Chevalier  de  Saint  Jacques  for 
presenting  the  king  with  twelve  vessels  of  war,  **  en  pur  don 
et  par  munificence y^  Again,  on  the  failure  of  Ribaut's 
colonizing  expedition  in  1562,  and  the  massacre  of  its  leader 
by  the  Spaniards,  a  gentleman  of  Gascony,  Dominique  de 
Gourgues,  in  order  that  the  act  might  not  go  unpunished, 

'  Doneaud,  ch.  i. 

•  Gu''rin,  Histoire  Maritime  de  France,  t,  II.,  p.  69, 

'  Eugene  Sue,  Histoire  dela  Marine  Framaise  (Paris,  1845),  ^'  I**  P*  *7' 
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equipped  three  vessels  and  ^^exer^a  sur  Us  Espagnols  de 
sanglantes  represaillesy  *  In  the  preceding  century  there 
were  numerous  cases  of  this  sort ;  and  it  is  interesting  to 
note  that  Jacques  Cceur  (afterwards  so  poorly  recom- 
pensed!), was  accustomed  to  furnish  Charles  VII.  whole 
fleets  at  his  bidding;  and  that  in  1403  a  party  of  Norman 
gentlemen  partially  "  conquered  "  the  Canaries." 

Nevertheless,  from  the  time  of  St.  Louis  the  French  mon- 
archs  had  really  been  struggling  to  centralize  their  marine. 
In  1270  the  title  of  Admiral  was  borrowed  from  the  Arabs 
and  conferred  upon  Florent  de  Varennes;  in   1322  Charles 
IV.   created   the   dignity   of   Grand   Admiral.      Meanwhile 
there   had   begun   the    great  quarrel  with  England,  which 
lasted    almost   without   intermission   till    1493,    and   which 
arose  out  of  piracy  or  "  spoil  "  claims  on  both  sides.     The 
facts  were,  substantially,  that  in  1292  some  Norman  sailors 
complained  of  English  piracies  to  Philippe  le  Bel,  who  with- 
out investigating  the  matter  authorized  them  to  use  reprisals. 
Accordingly,  "  on  their  first  rencontre  with  an  English  ship, 
they  attacked  it,  took  it,  and  hung  between  two  dead  dogs 
(pendirent  entre  deux  chiens  morts)  a  majority  of  the  crew."  3 
It  was   obvious   that,  to   maintain   peace   with   the   hardy 
English,    it   would    be    necessary   to    subject   the    piratical 
Normans  and  Britons  to  the  curb  of  a  strong  central  autho- 
rity, and  this  authority  naturally  formed  around  the  person 
of  the  Admiral  as  a  nucleus.     The  judicial  functions  of  the 
Admiral  certainly  ante-date  1350,  for  in  that  year  an  Ordon- 
nance  was  issued  giving  an  appeal  to  the  royal  courts  from 
the    Admiral's  jurisdiction  in  Normandy .-♦    The  extent  of 
those  functions  does  not  seem  to  have  been  definitely  de- 
termined until   Charles  V.,  in   December,   1373,  issued  an 
Ordonnance   providing   that   the   Admiralty  should   "take 

*  Doneaud,  ch.  i.  •  Gucrin,  1. 1.  •  Guerin,  1. 1.,  p.  230. 

^  Pardessus,  Collection  des  Lois  MaHHtnes  (Paris,  1837),  t*  ^'*  P*  ^^ 
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jurisdiction,  both  civil  and  criminal,  of  all  acts  committed  on 
the  sea  and  its  dependencies"  (conncit  de  tous  faits  sur  la 
mer  et  ses  dependancesy  tant  criminellement  que  civilement),^ 
As  one  of  the  droits  of  his  office,  the  Admiral  be- 
came accustomed  to  claim  as  his  share  one-tenth  of  all 
prizes  taken.'  In  order  that  this  tenth  might  be  secured,  as 
much  as  for  the  protection  of  neutrals,  it  was  necessary  that 
prizes  should  be  brought  in  for  fair  adjudication  in  an  un- 
pillaged  state,  and  it  was  also  necessary  to  keep  account  of 
those  who  were  engaged  in  the  work  of  making  prizes.  The 
Regletnent  sur  le  faict  de  PAdmirault^  of  July,  15 17,^  pro- 
vided, that  if  prizes  were  not  brought  in,  or  were  brought  in 
pillaged,  the  oflfenders  should  be  punished  at  the  discretion 
of  the  Admiral  (seront  punis  a  la  discretion  de  nostredit 
Admirals  etc./  Much  earlier  than  that,  as  early  in  fact  as 
1400,  privateers  were  required  to  obtain  the  consent  (conge 
et  consentement)  of  the  Admiral  before  starting  on  a  cruise.-* 
By  ordonnances  in  1398  and  1498  they  were  required  to 
give  security  not  to  injure  any  but  the  enemy .5  It  is  to  be 
noted  that  the  distinction  between  a  privateer's  commission 
and  a  letter  of  mark  and  reprisal  was  just  as  clear  in  France 
as  in  England.  The  former  was  always  issued  by  the 
Admiral,  the  latter  only  by  the  king  personally.     Two  early 

'  Pardessus,  ColUcHon  des  Lois  Maritimes  (Paris,  1837),  ^-  ^->  P*  ^^ 

'  Ibid,^  p.  295,  Ord.  of  March,  1584.    *<  .    .   .  et  de  toutes  les  prises  faites  .    .   . 
nostredict  Admiral  aura  son  droict  de  dixiesme." 

'  Lebeau,  Nouveau  Code  des  Prises,  ou,  Recueil  des  idits,  etc.  (Paris,  an  VII.), 
1. 1.,  p.  5.    See,  for  two  cases  of  punishment  occurring  in  1696,  ibid,^  pp.  229, 250. 

*  Lebeau,  t.  I.,  p.  i.  Ordonnance  du  yme  Dec,  1400.  Art.  3  provides:  **Se 
aucun  de  quelque  estat  qu'il  soit,  mettoit  sus  aucun  navire  ^  ses  propres  despens 
pour  porter  guerre  a  nos  ennemis,  CE  cera  par  le  coNct  et  consentement  de 
NOSTREDICT  ADMIRAL  ou  SOU  [lieutenant,  le  quel  a  ou  aura  au  droict  de  sondit 
office  la  cognoissance,  jurisdiction,  correction  et  punition  de  tous  les  faits  de  ladite 
mer  et  des  dependances,  criminellement  et  civillement,"  etc. 

^  Lebeau,  1. 1.,  p.  80,  note. 


313]  ABOLITION  OF  PRIVA  TEERING  9 3 

attempts  of  the  Parlement  de  Paris  to  assume  sovereign 
functions  in  this  particular'  were  effectually  deprived  of  all 
value  as  precedents  by  the  Ordonnance  of  1485." 

The  dignity  of  Admiral  at  last  became  attended  with  so 
many  burdensome  feudal  privileges,  and  became  moreover 
so  purely  honorary  in  its  nature,  that  Richelieu  took  the  bold 
step  of  procuring  its  abolition,  and  the  substitution  for  it  of 
the  post  of  "  Grand-maitre,  chef  et  surintendant"  of  the 
marine.3  The  advantages  which  the  navy  derived  from  being 
placed  under  the  immediate  control  of  the  energetic  cardinal- 
duke  instead  of  the  feeble  and  nominal  leadership  of  Henri 
de  Montmorenci,  may  best  be  observed  in  the  exploits  of 
D'Harcourt,  Pont-Courlay,  Jourdis  and  Brcze,  during  the 
Thirty  Years'  War,  in  the  rise  of  the  naval  "  arsenals "  of 
Havre,  Brest  and  Brouage,  and  the  increased  attention  to 
naval  matters,  and  particularly  to  the  teaching  of  naval  dis- 
cipline, in  the  Academie  Royale.*  The  national  interest  in 
the  navy  had  been  excited  in  1627,  by  the  defeat  of  the  large 
English  fleet  sent  to  the  relief  of  La  Rochelle,  and  by  the 
consequent  reduction  of  that  centre  of  disturbance.  Riche- 
lieu's efforts  to  encourage  private  adventurers,  however,  seem 
to  have  met  with  but  little  success,^  and  his  good  work  for 
the  regular  marine  was  all  undone  under  Mazarin,  who  prac- 

'  Arr^t  du  I2me  Jnillet,  1345,  and  14010  Fev.,  1392. 

'  Lebeau,  1. 1.,  p.  104,  note. 

'  fedit  of  Oct.,  1626.  By  an  edit  of  January,  1627,  the  ancient  office  of  con- 
n<^table  was  also  abolished,  and  Louis  the  Just,  perhaps  for  fear  of  changing  his 
mind,  added  the  following:  "  Ddfendons  ii  toutes  personnes  grncralement  quel- 
conques,  etc.,  de  quelque  dignite,  qualit^  et  condition  qu'elles  soient,  de  nous 
demander  ou  foire  demander  aucune  des  dites  charges,  5ou$  peine  de  ndtre  indig* 

^Doneaud,  ch.  i. 

^ ''  The  despotic  governments  of  Paris  and  Madrid,"  says  Crowe,  *<  vainly  strove 
to  imitate  the  freer  Dutch.  Capitalists  would  not  trust  the  lawless  extortions  of 
absolute  minister  and  monarch  "  {^History  of  France^  Vol.  III.,  p.  468).  This  is 
particularly  true  of  the  crafty,  parsimonious  ministry  of  Mazarin. 
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tically  let  the  navy  perish  for  want  of  supplies.  But  seventy 
hulks,  and  little  or  nothing  of  the  adventurous  spirit  which 
had  existed  among  the  upper  classes  in  the  reign  of  Fran- 
cis I.  and  Henry  IV.,  remained  to  the  French  marine  when 
Colbert,  on  March  7,  1669,  procured  for  himself  the  position 
of  Ministre  Secretaire  d'Etat. 


From  Colbert  to  the  Peace  of  Versailles  (lySj), 

If  we  regard  legislation  only,  the  period  from  Colbert's 
appointment  till  the  battle  of  La  Hogue,  in  1692,  would  not 
seem  to  have  been  very  favorable  for  the  development  of 
privateers.  The  prodigious  centralization  which  Louis  XIV. 
loved  fell  heavily  upon  the  liberty-loving  freebooters. 
Everything  was  regulated  for  them  in  advance.  The  secur- 
ity which  they  must  give  (formerly,  by  the  Ordonnances  of 
1398  and  1498,  required  only  in  general  terms),  was  fixed 
at  15,000  livres  by  the  great  Marine  Ordonnance  of  1681.* 
They  were  forbidden  to  ransom  their  prizes  above  a  certain 
sum.*  Baionne  was  the  only  town  excepted  from  the  rule 
that  privateers  must  carry  at  least  six  guns,^  Further,  the 
post  of  Admiral  was  revived  in  favor  of  the  Comte  de  Tou- 
louse, a  natural  son  of  the  king,  with  the  provision  that  a 
prize  court  should  meet  in  his  house  "  when  he  should  be  of 

^  Titre  des  prises,  Art.  2.  Lebeau,  1. 1.,  p.  80.  Art.  i  provides  that  a  commis- 
sion shall  be  necessary,  and  that  the  Admiral  shall  have  one-tenth  of  all  prizes  and 
ransoms.  Art.  i  of  the  Ordonnance  provides  that  justice  shall  be  administered  in 
the  name  of  the  Admiral  in  all  Admiralty  courts.  For  the  full  Ordonnance  see 
Pardessus,  Collection  des  Lois  MariHmes,  t.  IV.,  p.  325. 

'The  Ordonnance  of  Feb.  6,  1697,  made  this  sum  30,000  livres  for  privateers 
in  America.  Formerly  it  had  been  15,000  livres.  Lebeau,  t,  I.,  p.  233.  Priva- 
teers were  forbidden  to  ransom  prisoners^  under  heavy  penalties,  by  the  Ord.  of 
Oct.  9,  1666.    Lebeau,  1. 1.,  p.  45. 

'Ord.  June  14,  1691.  Lebeau,  1. 1.,  p.  139.  The  exception  was  on  account  of 
the  little  corsaires  of  Biscay. 
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an  age  to  participate  therein*';^  and  not  only  were  private 
adventurers  once  more  compelled  to  share  their  prizes  with 
this  carpet  sailor,  but  also  to  give  up  a  percentage  of  one 
denier  per  livre  on  what  remained  to  them,  to  the  marine 
hospital  at  St.  Malo.'  An  additional  three  deniers  per 
livre  was  required  in  the  ports  of  Bretagne  and  Granville  for 
the  ransom  of  sailors  captured  in  Barbary  or  the  Levant,^ 
and  at  Calais,  by  custom,  one-half  of  one  per  cent,  went  to 
the  poor/ 

In  spite  of  these  burdensome  regulations,  this  was  the  be- 
ginning of  the  Golden  Age  of  the  French  corsaires.  The 
vigorous  Colbert,  by  his  encouragement  of  commerce,  his 
protection  of  naval  industries,  and  his  enormous  increase  of 
the  materiel  of  the  royal  navy,  which  grew  in  his  hands  from 
seventy  vessels  in  1666  to  196  in  1671,  276  in  1683,  and 
nearly  300  at  his  death,5  succeeded  in  raising  in  the 
coast  towns  a  mighty  wave  of  enthusiasm.  So  many  private 
adventurers  appeared  that  corsaires  began  to  travel  in  squad- 
rons, the  idea  of  uniting  them  being  popularly  attributed  to 
Jean  Bart.*  The  highest  personages  in  the  realm,  according 
to  Maurice  Loir,^  did  not  disdain  to  make  fortunes  out  of 
privateers. 

Saint- Malo  became  such  a  "nest  of  corsaires"  that  the 
English  conceived  the  plan  of  exploding  an  infernal  machine 
in  that  port ;  the  project,  however,  was  a  failure,  and  covered 
its  inventors  with  ridicule.  The  profitableness  of  privateer- 
ing at  this  time  may  be  inferred  from  the  fact  that  on  one 
day  alone — Monday,  Sept.  25,   1690 — ^Jean  Bart  took  four 

' "  Lorsqu'il  sera  en  age  d'y  assister."   Ord.  Oct  21, 1688.    Lebeau,  1. 1.,  p.  1 10. 

'  Arrdt  du  Conseil,  Mai  29, 1690.     Lebeau,  1. 1.,  p.  135. 

■  Arrfit  du  Conseil,  Fev.  26,  1 69 1.    Ibid,  ^ Ibid,^  p.  136. 

^Doneaud,  ch.  ii.     See  generally  Beckford's  History  of  France,  Vol.  IV.,  p.  69 

'Larousse,  Grand  Diet,  du  XlXme  SiicU,  tit.  Jean  Bart. 

"*  La  Marine  Franfaise^  Paris,  1893,  P-  74* 
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Hanseatic  vessels,  which  he  ransomed  then  and  there  for 
39,000  livres;'  and  on  the  19th  and  20th  of  the  same  month 
he  had  taken  four  others,  the  aggregate  ransoms  of  which 
amounted  to  40,500  livres.''  The  war  from  1681  to  1688  was 
remarkable  for  the  outrages  committed  by  French  privateers 
upon  Dutch  fishermen.  These  outrages  were  encouraged 
by  the  government,  on  the  very  satisfactory  ground  that  the 
fisheries  "afforded  almost  the  subsistence"  of  the  Dutch.^ 
Acts  of  piracy  of  course  became  very  frequent;  and,  in 
1689,  an  example  was  made  of  the  crews  of  some  privateers 
which  had,  "as  a  last  exploit,  pillaged  a  neutral  ship."* 
"  Such  scandals,"  says  Loir, "  were  common ;  they  antiounced 
the  decadence  of  our  marine." 

The  French  privateers  in  Europe,  however,  appear  on  the 
whole  to  have  been  comparatively  temperate  and  law-abid- 
ing sailors,  fearing  God  and  the  king,  and  respecting  neutrals. 
But  in  America  there  had  developed  what  may  be  called  a 
school  of  privateering,  in  which  no  fear  of  any  kind  was 
known  and  no  respect  entertained.  The  flibustierSj  or 
Bothers  of  the  Coast,  had  begun  to  be  heard  of  in  the  war  of 
the  Devolution  (1667),  in  which  the  services  that  they  ren- 
dered to  France  were  so  great  that  their  excesses  were  over- 
looked. Frequently  starting  out  in  fishing  boats,  which  they 
forcibly  exchanged  for  merchant  vessels  or  small  privateers, 
these  men  often  ended  their  cruises  on  a  public  ship  of  war; 
and  their  ambition  increased  in  proportion  to  their  successes. 
The  prizes  which  they  took  were  rarely  heard  of  by  the  ad- 
miral. Captured  crews  were  graciously  dismissed  if  their 
vessels   were   richly   laden ;    if   not,  they  were   mercilessly 

'  Eugdne  Sue,  Hist,  de  la  Marine  Franfaise^  t.  IV.,  p.  289.  *  IH4L 

'  Memoire  d^ Hubert  d  Colbert  sur  Us  Armements  en  Course  d  Dunkerque^  Sue, 
t.  III.,  p.  316.  This,  says  Hubert,  is  to  the  Dutch  *<  d'autant  plus  sensible  qu'elle 
foumit  presque  la  subsistance  de  leur  pays.'' 

*  Loir,  La  Marine  Franfaise,  p.  76. 


317]  ABOLITION  OF  PRIVA TEERING  97 

obliged  to  walk  the  plank.'  During  the  Devolutionary  war 
some  flibusiiers  landed  in  Venezuela  and  ransomed  the  town 
of  Maracaibo,  which  the  inhabitants  had  prudently  aban- 
doned at  their  approach.  Pillage,  of  course,  preceded  the 
ransom,  the  ransom  money  being  paid  merely  to  prevent  the 
unpillaged  residue  from  being  set  on  lire.  The  spoils  of 
Maracaibo,  and  of  the  Yucatan  peninsula,  which  was  ravaged 
about  the  same  time,*  were  piously  sent  to  enrich  various 
West  Indian  chapels. 

At  first  these  depredations  were  confined  to  the  enemy 
and  to  time  of  war;  but  after  the  Peace  of  Nimegue,  in  1678, 
the  flibusiiers  had  become  so  numerous,  and  were  so  unfit 
for  any  other  occupation,  that  their  ravages  continued  un- 
abated. Twelve  hundred  of  them  pillaged  Vera  Cruz  and 
put  it  to  the  enormous  ransom  of  io,ocxd,ooo  livres,  half  of 
which  was  paid  in  slaves.  Another  band  descended  on 
Guyara,  in  Venezuela,  and  carried  off  the  governor  and  gar- 
rison. An  English  vessel,  cruising  harmlessly  around  La 
Tortue,  was  visited  and  searched,  and  on  the  captain's  saying 
that  the  sea  was  free  and  that  he  was  merely  taking  the  air 
{qu*il  se  promenait,  que  la  mer  etait  libre,  et  qu'il  riavait  sur 
cela  aucun  compte  a  rendre)?  his  crew  were  put  to  the  sword 
and  his  vessel  treated  as  prize.  Grammont,  the  hero  of  this 
exploit,  when  told  before  one  of  his  expeditions  that  Louis 
XIV.  disapproved  of  them,  is  said  to  have  replied :  *'  How 
can  Louis  XIV.  disapprove  of  a  design  of  which  he  is  igno- 

i«I]s  obtenaient  la' vie,"  says  Guerin,  t.  III.,  p.  185,  '*si  les  galions  qu'ils 
ramenaient  du  Nouveau-Monde  ^taient  bien  charge's  d'or,  d'argent,  de  pierreries 
ott  d'autres  richesses;  mais  si  I'esperance  du  vainqneur  etait  de^ue,  alors  malheur  ^ 
enx !  on  les  jetait  impitoyablement  ^  la  mer !" 

*  Larousse,  tit.  Flibustiers,  Thcjltdusfiers,  he  says,  never  commenced  their  re- 
pasts without  saying  their  prayers;  which  would  be  more  edifying  if  he  did  not 
add,  **  in  order  that  heaven  might  send  them  victory  and  a  rich  prize  (pour  que 
Dieu  leur  accord&t  la  victoire  et  une  riche  capture").'* 

'  Guf^rin,  t.  III.,  p.  413. 


98  ABOLITION  OF  PRIVA  TEERING  [318 

rant,  and  which  is  only  a  few  days  old?"  Three  of  Gram- 
mont's  colleagues,  De  Graflf,  Jonque  and  Michel  Basque, 
had  the  eflfrontery,  after  hovering  around  Carthagena  and 
capturing  two  vessels  of  war  which  the  governor  despatched 
against  them,  to  send  him  a  letter  announcing  that  they 
would  wait  fifteen  days  for  more;  which,  however,  never 
came. 

In  1 69 1  war  broke  out  between  England  and  France,  and 
Bayonne,  St.  Malo  and  Dunkirk  sent  out  swarms  of 
corsaires.  Duguay-Trouin,  then  seventeen  years  old,  led  his 
first  expedition  to  Ireland,  where  he  landed,  ravaged  a 
"chateau"  and  burned  two  vessels  which  he  could  not  take 
home.^  At  the  same  time  Jean  Bart  and  Forbin  made  a 
descent  on  Scotland,  and  burned  four  villages  and  one  castle, 
from  which  they  carried  all  the  valuables,"  besides  destroying 
several  vessels. 

In  1692  occurred  the  naval  disaster  of  La  Hogue,  the 
eflfect  of  which  was  to  disperse  the  French  fleet  collected 
under  Tourville  for  the  invasion  of  England,  so  as  hopelessly 
to  prevent  its  reunion.  Louis  XIV.,  who  for  some  time  had 
been  lending  vessels  of  state  to  private  individuals,  was  now 
reduced  altogether  to  this  expedient,  and  the  restrictions 
formerly  placed  upon  the  obtaining  of  public  vessels  were 
removed.  The  Ordonnance  of  Oct.  5,  1674,3  providing 
that  only  fifth-rate  vessels  should  be  devoted  to  such  uses, 
and  then  only  with  the  express  consent  of  the  king ;  and  that 
of  the  8th  Nov.,  1685,^  allowing  the  individual  adventurers 
in  such  cases  only  one-third  of  the  booty,  gave  way  to  the 
Ordonnance  of  Oct.  6,  1694,5  providing  that  after  the  ad- 
miral's tenth  and  an  amount  equal  to  one-fifth  of  the  remain- 

^Gudrin,  t.  IV.,  p.  10.  Gucrin  adds,  with  pardonable  air  of  pride,  ''Voilil 
qaelles  etaient  les  prouesses  de  Duguay-Trouin,  &  peine  entre  dans  sa  dix- 
huiti^me  annee."  '  /</.,  p.  1 1. 

•  Lebeau,  1. 1,,  p.  64.  *  /</.,  p.  109.  *  /(/.,  p.  193. 
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ing  nine-tenths  for  the  king,  the  adventurers  should  be 
entitled  to  all  the  residue.  The  king's  share  was  given  up 
during  the  war  of  the  Spanish  succession  (Ord.  July  i, 
1709)/ 

From  the  battle  of  La  Hogue  till  the  Peace  of  Ryswick 
in  1697,  ^^  European  privateers  were  accordingly  very  act- 
ive and  numerous.  Morel  of  St.  Malo  took,  in  a  fortnight, 
twenty-two  considerable  prizes ;  and  if  we  may  believe  the 
accounts  of  Frenchmen,  Duguay-Trouin  with  one  companion 
took,  in  one  engagement,  two  English  men-of-war  and  twelve 
merchant  vessels.'  Jean  Bart  created  for  himself  such  a  rep- 
utation that  in  1692  the  Prince  of  Orange,  sailing  from  Hol- 
land and  observing  the  French  corsaire  pursuing  him  with 
an  inferior  force,  is  said  to  have  lowered  the  pennant  of  his 
vessel  in  order  that  Bart  might  not  know  which  was  his.^ 
The  great  Dunkirkian  received  his  letters  of  nobility  in  1694; 
in  1696,  single-handed,  he  broke  up  the  enemy's  herring 
fishery,  and  thus  destroyed  the  means  of  livelihood  of  the 
crews  of  about  500  boats.  In  America,  the  Jlibustiers  sur- 
passed all  previous  records.  Ducasse,  the  governor  of  St. 
Domingo,  placed  himself  at  their  head,  and  organized  two 
expeditions  against  Jamaica,  ravaging  everything,  destroying 
the  fortifications  and  carrying  off  about  3,000  slaves.  In 
1697,  in  conjunction  with  the  royal  officer  De  Pointis, 
Ducasse  and  Xht  JlibusHers  took  Carthagena  in  the  Indies  by 
assault,  and  De  Pointis  having  appropriated  an  unfair  share 
of  the  booty,  they  revenged  themselves  upon  the  unfortun- 
ate town,  which,  altogether,  was  made  to  yield  about  twenty 
million  livres.'*  The  Marquis  of  Nesmond  is  said  to  have 
made  10,000,000  by  one  venture  against  the  Dutch.5  Le- 
moyne  D'Iberville  drove  the  English  out  of  Hudson's  Bay ; 

^  Lebean,  1. 1.,  p.  339.  '  Gu^rin,  t.  IV.,  p.  29. 

'  AbW  Maigon,  Mhnoires  de  Taurville  (Gu^rin). 
*  Doneaud,  ch.  iiL  ^  IHd, 
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and  all  this  with  the  regular  navy  weaker  than  it  had  been 
at  any  time  since  Colbert. 

The  close  of  the  reign  of  Louis  XIV.  is  marked  by  further 
centralizing  legislation ,  more  or  less  burdensome  to  private 
adventurers.  An  arret  of  1695  P"^  ^i  stop  to  the  issue  of 
privateer-commissions  by  the  governors  of  the  West  India 
islands ' — a  measure  which  was  most  oppressive  to  the  fii' 
bustiers,  with  whom  the  governors  had  usually  been  in  league. 
On  the  other  hand,  the  necessity  of  a  commission  was  rigor- 
ously insisted  on;  and  in  1706  a  prize  taken  by  an  uncom- 
missioned cruiser  was  adjudged  to  the  King.'  A  clerk 
(ecrivain)  of  the  admiralty  was  assigned  to  every  privateer, 
with  power  to  receive  the  papers  of  all  captured  ships  and 
seal  up  their  cargoes  to  await  trial.3  Further,  the  percentage 
for  the  marine  hospital  was  raised  to  six  deniers  per 
livre  *  instead  of  one ;  three  deniers  per  livre  were  required 
for  the  use  of  sailors  wounded  on  board  privateers  ;5  and  in 
Dunkirk  there  was  an  additional  tax  for  the  benefit  of 
widows.^ 

Nevertheless,  the  activity  of  the  French  corsaires  continued 
during  the  war  of  the  Spanish  succession.  The  Jlibustiers, 
in  spite  of  the  "  amnesty"  granted  them  by  the  crown,'  never 
fully  revived  after  the  Peace  of  Ryswick ;  but  the  European 

^  Arr6t  du  Conseil  da  I4me  Mai,  1695.    Le^cao,  1. 1.,  p.  266. 

'  The  Successy  Arr6t  du  Conseil  du  23me  Jan.,  1706  (//.,  p.  307).  Similar  de- 
cisions had  been  rendered  in  1661  by  the  Conseil  des  Prises.  Later,  in  1761,  four 
English  vessels  captured  by  uncommissioned  adventurers. were  adjudged  to  the 
Admiral— (yi^gwwtfif/  du  Conseil  des  Prises,  Jan.  31,  1761.  Lebeau,  I.,  p.  639). 
In  1694  the  Charles  Pink  was  adjudged  to  the  captors,  but  by  the  consent  of  the 
Admiral.    //.,  p.  191. 

*  Ordre  de  rAmiral,  Avril  20,  1697.     Lebeau,  t.  L,  p.  239. 

*  £dit.  de  Dec,  171 2.    Id.,  p.  399. 

*  Arrftt  du  Conseil,  Mars  31,  1703.    Id.,  p.  273. 

*  Arrftt  du  Conseil,  Juillet  24,  1703.    /^.,  p.  277. 

^  Ordonnance  du  ler  Juin,  1707.    Lebeau,  1. 1.,  p.  326. 
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adventurers  were  very  numerous  and  active.  The  death  of 
Jean  Bart  was  almost  compensated  for  by  the  rise  of  St.  Pol, 
who  became  the  scourge  of  the  Dutch  fishermen.  Forbin 
in  the  Adriatic  distinguished  himself  by  the  partial  burning 
of  Triest,  and  by  his  conduct  in  regard  to  the  Venetians, 
whose  neutrality  he  doubted,  and  the  suspected  cargoes  on 
whose  ships  he  made  a  practice  of  throwing  overboard.  In 
1708  the  two  captains  D'Aire  spent  three  days  in  pillaging 
the  little  Portuguese  town  of  Porto-Santo  in  the  Canaries. 
Duguay-Trouin,  like  Jean  Bart,  was  given  letters  of  nobility, 
and  indeed  he  merited  them,  having  destroyed  or  taken  in 
his  short  career  no  less  than  sixteen  vessels  of  the  line  and 
over  three  hundred  merchantmen.  A  colossal  private  expe- 
dition of  Duguay-Trouin's,  in  171 1,  defeated  an  entire  Port- 
uguese fleet  and  captured  Rio  de  Janeiro.  In  the  last  two 
years  of  the  war  the  vigorous  Cassard  succeeded  in  tempor- 
arily reviving  the  flibusiiers;  one  of  the  Cape  de  Verde 
islands  was  taken  and  its  capital  pillaged ;  Montserrat  and 
Antigua  were  reduced,  a  Dutch  colony  ransomed,  and  St. 
Eustatius  and  Curasao  compelled  to  capitulate.'  This  is  the 
close  of  the  most  successful  period  of  French  privateering ; 
yet  so  little  is  the  Peace  of  Utrecht  a  brilliant  victory  for 
France,  that  Chateaubriand  calls  this  war,  of  all  the  wars  of 
Louis  XIV.,  "  the  most  just  in  its  principle  and  the  most  un- 
happy in  its  results,''  *  The  treaty  with  England  contained 
the  humiliating  provision  that  France  should  demolish  the 
fortifications  of  Dunkirk. 

The  same  treaty  also  regulated  the  issue  of  letters  of  mark. 
It  provided  that  "  all  letters  of  reprisals,  of  mark  or  of  coun- 
termark, heretofore  issued,  are  revoked;  and  none  shall 
hereafter  be  issued  except  in  the  sole  case  of  a  denial  of  jus- 
tice {si  ce  fC  est  seulement  en  cas  de  deni  de  justice)  and  then 

'  Doneattd,  cb.  iii. 

'  Chateaubriand,  £tudes  Hutoriques^  p.  544. 
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only  on  four  months'  notice  to  the  ambassador  or  represen- 
tative of  the  ofTending  state.' 

Under  the  vacillating  administration  of  Louis  XV.,  the 
French  marine  underwent  a  steady  decline.  A  bungling 
colonial  policy  succeeded  the  far-reaching  designs  of  Louis 
the  Great,  In  spite  of  the  Peace  of  Aix-la-Chapelle  in  1748, 
the  English  and  French  went  on  fighting  in  India;  and  the 
recall  of  Dupleix,  at  the  critical  moment,  by  the  cabinet  of 
Versailles,  shows  indeed  that  Louis  XV,  was  guided  by  men 
who  "sought  more  for  dividends  than  empires."'  Privateers 
appeared  in  the  war  of  the  Austrian  succession,  and  the  two 
Bacheliers  and  De  Cock,  of  Dunkirk,  acquired  some 
reputation ;  but  as  a  whole,  the  corsaires  were  afTected  by 
the  spirit  of  decadence  which  possessed  the  royal  marine, 
and  enterprise  of  all  kinds  languished. 

The  weakness  of  France  was  apparent  to  her  enemies, 
and,  unwillingly  enough,  she  was  again  compelled  to  en- 
counter England  as  an  adversary  in  the  Seven  Years'  War. 

The  English  depredations  upon  French  commerce  anterior 
to  the  declaration  of  war  led  to  a  curious  revival  of  one  of 
the  spectacles  of  times  long  past.  A  merchant  of  Marseilles, 
one  Georges  de  Roux,  having  had  eight  of  his  vessels  taken 
by  the  English,  and  unable  to  persuade  the  cabinet  of  Ver- 
sailles to  take  any  decisive  action,  himself  issued  a  manifesto 
against  England,  and  sent  forth,  at  his  own  expense,  seven- 
teen vessels  to  make  reprisals,'  When  Louis  XV,  at  last 
determined  upon  war,  he  had  recourse  to  the  same  heroic 
measures  for  encouraging  privateers  that  the  Enghsh  had 
adopted  at  the  opening  of  the  century.  The  burdensome 
share  of  the  Admiral,  which  had  been  suspended  in  1748,^ 

'  Art.  16. 

'"  .   ,    .  qui  DC  demandaienl  que  des  dividmdes,  et  non  des  royaonics," — 
Doneaad,  ch.  iv. 
'  Roux,  Hislaire  du  baiily  di  Suffren,  teferted  to  by  DoQEaud,  ch.  iv. 
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was  again  suspended  in  1756,'  and  finally  and  forever  abol- 
ished in  September,  1758."  Practically  the  whole  property 
in  the  prizes  was  given  to  the  captors,  with  the  usual  result 
of  immediately  bringing  out  a  great  many  little  and  very 
active  privateers,  which  made  the  sea  intolerable  for  neutrals, 
and  indirectly  enriched  the  state,  but  exercised  no  influence 
whatever  on  the  ultimate  result  of  the  war.  While  Thurot  was 
landing  in  Ireland  and  ransoming  Carrickfergus,  the  British 
were  driving  the  French  out  of  India  and  Canada ;  and  the 
exploits  of  Dumont  de  Lisle,  Morel  and  De  Cock  did  not  rescue 
Louis  XV.  from  the  necessity  of  concluding  in  1763  a  peace 
which  all  Frenchmen  agree  in  terming  "  deplorable."! 

The  death,  in  1764,  of  Mme.  de  Pompadour,  to  whom  a 
great  deal  of  the  decadence  of  the  navy  was  due,  was  fol- 
lowed by  some  tardy  attempts  on  the  part  of  the  Choiseul 
ministry  to  revive  the  marine.  The  continuation  of  these 
attempts  by  Louis  XVI.  had  placed  the  royal  navy  once 
more  on  an  excellent  footing,  when  the  American  Revolu- 
tion began ;  and  the  burning  desire  of  the  whole  nation  to 
wipe  out  the  disgrace  of  the  Peace  of  Paris  led  inevitably  to 
the  American  alliance  of  1778.  This  war,  culminating  in 
the  triumphant  Peace  of  Versailles,  is  perhaps  the  most  re- 
spectable period  in  the  history  of  French  privateering. 
Louis  XVI.,  having  observed  the  successes  of  the  privateers 
of  the  United  States,  immediately  determined  to  encourage 
them  in  France  as  they  had  never  been  encouraged  before. 
Heavy  "gratifications"  or  bounties  based  on  the  number  of 
guns  and  prisoners  taken  were  promised  by  the  Declaration 
Concernant  la  Course^  June  24,  1778  ;3  the  whole  property 

^  May  15.    Lebeau,  1. 1.,  p.  541.  *  /</.,  p.  512. 

'  /</.,  t.  II.,  p.  23.  "  Savoir — 100  livres  pour  chaque  canon  du  calibre  de  4  et 
au-deflSQS  jusqu*  ^  12  livres;  150  livres  pour  chaque  canon  de  12  livres  et  au- 
dessus;  et  30  livres  pour  chaque  prisonnier  fait;  sur  les  navires  charges  en 
marchandises,"  etc.  The  figures  were  150,  225,  and  40  livres  respectively  on  the 
enemy's  privateers  captured;  and  200,  3C0,  and  50  on  his  men-of-war. 
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was  given  to  the  captors,  and  there  were  provisions  for  the 
dispensing  of  arms  from  the  royal  arsenals,  in  order  to  re- 
duce the  cost  of  equipping  private  expeditions.  For  the 
first  time  corsaires  were  to  be  allowed  to  carry  the  white  flag 
"  fleurdelyse."'  By  the  treaty  of  amity  and  commerce  be- 
tween France  and  the  United  States,  the  privateers  of  either 
nation  were  permitted  to  carry  their  prizes  into  the  ports  of 
the  other,'  so  that  French  privateers  cruising  ofT  Canada 
were  not  obliged  to  carry  prizes  to  the  West  Indies.  Not- 
withstanding the  swarm  of  corsaires  which  instantly  appeared 
under  these  favorable  conditions,  the  wise  and  temperate 
regulations  of  Louis  XVI.  kept  them  fairly  within  bounds. 
For  the  first  time,  they  were  forbidden  to  interfere  with  the 
coast  fisheries  {la  phhe  coHcre),^  They  were  commanded 
to  observe  the  "utmost  circumspection*'  with  regard  to  the 
vessels  of  Russia,  Sweden,  Denmark  and  Holland,*  who  were 
being  gently  led  by  the  crafty  Vergennes  into  the  Armed 
Neutrality  which,  as  has  been  seen  in  another  chapter, 
proved  so  embarrassing  to  the  enemy.  In  1782  the  Swedish 
ship  ArgoSy  unlawfully  captured  by  a  British  cruiser  and  re- 
captured by  the  French  privateer  La  Josephine,  was  restored 
with  damages,  interest  and  costs,^  and  in  the  same  year  the 
admiralty  at  Dunkirk  was  instructed  to  punish  the  Eclipse 
for  her  pillage  of  a  Danish  vessel.^  As  a  further  illustration 
of  the  moderation  of  Louis  XVI.'s  privateering,  we  may  re- 
fer to  the  strenuous  orders  given   in    1779  that  corsaires 

*  Gucrin,  t.  V.,  p.  70. 

'  Art.  XVII.  Treaties  and  Conventions  between  the  United  States  and  other 
Powers  (Washington,  1889),  p.  501. 

*  Lettre  du  roi  d  Pamiral,  June  5, 1779,  Lebeau,  t.  II.,  p.  102 :  " .  .  .  pourvn 
toutefois  qu'ils  ne  soient  armes  .  .  .  et  quMls  ne  soient  pas  convaincus  d'aToir 
donnc  qnelques  signauz  qui  annonceroient  nne  intelligence  suspecte  avec  les 
bfttimens  de  guerre  ennemis." 

*  Lettre  du  roi  A  Pamirat,  Aug.  7,  1880,  Lebeau,  t.  II.,  p.  256. 

*  Arrit  du  Conseil,  Apr.  8,  1782,  Lebeau,  t.  II.,  p.  398.  */</.,  p.  453. 
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should  respect  Captain  Cook,  and  treat  him  as  neutral  so 
long  as  he  remained  engaged  in  discovery  only.'  The 
period  of  war  from  1778  to  1783  was  for  the  corsaires  a 
period  of  eflfectiveness,  and  eflfectiveness  with  honor.  It 
closed  with  the  Peace  of  Versailles,  and  nothing  like  it  was 
ever  seen  again  in  France. 


The  Era  of  Revolution 

The  formidable  navy  developed  by  Louis  XVI.  was,  of 
course,  completely  disintegrated  in  the  early  stages  of  the 
revolution.  The  banishment  of  its  chiefs,  the  abolition  of 
the  office  of  Grand  Admiral,  the  transfer  of  the  administrative 
power  formerly  possessed  by  naval  officers  to  civil  officers  of 
the  ports,*  the  merciless  bigotry  towards  everything  aristo- 
cratic which  brought  the  able  and  honorable  D'Estaing  to 
the  guillotine,  the  substitution  everywhere  of  incompetence 
for  experience,  reduced  the  French  marine  from  the  position 
of  a  navy  to  that  of  a  mere  collection  of  armed  vessels  with 
crews.  When  the  execution  of  Louis  XVI.  (Jan.  21,  1793) 
converted  the  wavering  neutrality  of  England  into  open  hos- 
tility, and  the  French  ambassador  was  told  to  leave  England 
within  eight  days,  there  was  a  great  cry  for  privateers; 
and  on  Jan.  31  the  National  Convention  enacted  as  follows  :3 

"Art.  I,  French  citizens  may  fit  out  privateers  (pourront 
armer  en  course). 

'*Art.  2.  The  Minister  of  Marine,  to  accelerate  private 
armaments  if  there  shall  be  any,  shall  deliver  letters  of  mark, 
or  permissions  in  blank  to  arm  for  war  and  cruise  against  the 
enemies  of  the  Republic." 

*  Arrit  du  Conseil^  Apr.  8,  1782,  Lebeau,  1. 1.,  p.  83. 

'  See  Gn^rin's  comments  on  the  decrees  of  Sept.  21,  1 791 :  t.  V.,  p.  295. 

'  Lebeau,  t.  III.,  p.  44. 
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The  fourth  article  of  the  same  "  law  "  provided  that  ofily 
one-sixih  of  the  total  number  of  registered  sailors  should  be 
allowed  to  engage^  at  a  timey  in  privateering.  Had  it  not 
been  for  this  provision,  there  would  have  been  none  left  for 
the  regular  navy.  As  it  was,  the  Convention  was  compelled 
to  lay  an  embargo  on  all  privateers  until  the  vessels  of  the 
line  had  made  up  their  armaments.* 

On  February  i  war  was  formally  declared  against  Eng- 
land ;  on  the  2nd  the  Convention  adopted  the  first  of  what 
may  be  called  its  starvation  measures,  by  offering  a  pre- 
mium to  corsaires  bringing  in  enemy  vessels  laden  with 
grain.**  It  had  become  apparent  that  the  Allies  were  en- 
deavoring to  starve  France  into  submission,  and  heroic 
measures  had  to  be  taken  to  obtain  food,  which  was  already 
beginning  to  be  regarded  as  ''contraband"  by  English 
cruisers,  and  pre-empted  as  such  by  the  doubtful  admiralty 
courts.  On  the  9th  of  May  the  Convention  issued  a  very 
famous  decree,3  reciting  the  conduct  of  the  English  with  re- 
gard to  provisions,  and  the  capture,  by  an  English  privateer, 
of  a  Danish  ship  carrying  provisions  from  Dunkirk  to 
Bordeaux ;  and  ordering  the  seizure  and  pre-emption  of  all 
provisions  bound  for  ports  in  the  possession  of  Great 
Britain.  This  decree  marks  the  beginning  of  a  long  series 
of  disputes  between  France  and  the  United  States.  Mr. 
Morris,  the  American  minister  at  Paris,  instantly  objected  to 
the  decree  of  the  9th  of  May  as  a  violation  of  Art.  23  of  the 
treaty  of  amity  and  commerce  of  1778.  On  May  23  the 
Convention,  therefore,  excepted  American  vessels  from  the 
operation  of  the  decree;  and  M.  Le  Brun,  Minister  for 
Foreign  Affairs,  communicated  the  new  decree  to  Mr. 
Morris,  with  the  remark  that  it  was  a  **  confirmation  of  the 

'  Loi  du  22me  yuin,  1793,  Lebeau,  t.  III.,  p.  80. 
^Loi  du  2me  Fev,,  I793»  Lebeau,  t  III.,  p.  51. 
*Am,  St,  P,,  For,  ReL,  I.,  p.  748. 
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principles  from  which  the  French  people  will  never  depart 
with  regard  to  their  good  friends  and  allies,  the  United 
States  of  America."*  On  May  28,  however,  the  decree  of 
the  23rd  was  repealed ;  the  repeal  being  due  to  the  influence 
of  the  captors  of  a  very  rich  American  ship  (the  Laurens) 
who  wished  it  condemned.'  On  July  i  the  convention  again 
excepted  American  vessels — "  a  new  proof,"  according  to 
M.  Le  Brun,  "of  the  fraternal  sentiments  of  the  French 
people  for  their  allies."3  The  fraternal  sentiments  lasted  till 
July  27,  when  the  excepting  decree  was  again  repealed, 
and  the  decree  of  the  9th  of  May  left  in  force. 

By  this  time  the  regular  navy  of  France  had  become  the 
laughing  stock  of  Europe.  Under  the  laws  made  for  it  by 
the  civil  officers  appointed  by  the  Convention,  and  particu- 
larly by  the  notorious  Jean-Bon-St.-Andre,  a  French  vessel 
was  forbidden  to  surrender,  unless  sinking,  to  vessels  of  the 
enemy,  whatever  their  number^  under  pain  of  treason.  The 
ferocious  Representant  of  the  Convention  also  forbade  the 
taking  of  prisoners,  and  commanded  that  merchant  vessels 
captured  be  sunk  ''jusqu'  aux  tquipagesJ'^  Yet,  as  has 
almost  invariably  happened  in  French  history,  the  more 
demoralized  the  regular  marine  became,  the  more  bold  and 
successful  became  the  private  adventurers.  From  Feb.  i, 
1793*  to  the  close  of  the  year  1795,  the  French  corsaires 
took  2,099  prizes;  and  the  loss  of  the  French  merchant 
marine  was  only  about  319.5  Robert  Surcouf  had  begun 
his  work;  Moultson  in  1795  captured  a  large  part  of  the 
Jamaica  fleet ;  and  Richery's  expedition  to  Labrador  broke 
up  the  fisheries  and  sank  80  vessels  engaged  in  that  trade. 
The  discomfort  in  England  was  great.     The  funds  fell,  the 

'  Report  of  Timothy  Pickering,  Secretary  of  State,  communicated  to  Congress, 
Feb.  28,  1798,^^.  St.  P,y  For,  Rel,y  I.,  744  et  seq. 

« Ibid.  '  IHd. 

*  Guerin,  t,  VI.,  p.  20.  *  /</.,  p.  no. 
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Bank  of  England  suspended  specie  payments,  the  British 
flag  was  swept  out  of  the  Mediterranean ;  yet  the  ancient 
enemy  of  France  could  not  be  brought  to  terms,  but  kept  up 
the  struggle  long  after  her  allies  had  abandoned  it. 

In  the  mean  time  the  complications  between  France  and 
the  United  States  had  become  alarming.  The  first  minister 
of  the  revolutionary  government  received  by  the  United 
States,  Genety  had  at  the  outset  entertained  the  hope  of 
dragging  the  United  States  into  the  war.  In  accord- 
ance with  this  idea,  he  had,  without  seeking  permission, 
fitted  out  in  American  ports  a  number  of  privateers,  to  which 
he  distributed  commissions  or  letters  of  mark  which  he 
had  brought  already  signed  in  blank  from  France.  The 
proclamation  of  neutrality  issued  by  Washington  on  April 
22,  1793,  was  not  believed  by  Genet  to  be  regarded  with 
favor  by  the  Republican  party ;  and  upon  its  enforcement  by 
the  administration  he  appealed  to  the  people,  found  the 
Federalists  too  strong  for  him,  and,  on  the  demand  of  Wash- 
ington, was  recalled.  Meanwhile,  the  privateers  fitted  out 
under  his  commissions  had  made  several  prizes  (some  of 
them  within  the  territorial  waters  of  the  United  States), 
which  the  French  consuls  in  our  ports  had  assumed 
authority  to  condemn;  and  the  resulting  claims  of  Great 
Britain,  which  the  administration  recognized  as  just,  were 
charged  on  our  growing  account  with  France. 

The  conduct  of  the  French  cruisers  had  at  the  same  time 
been  becoming  more  and  more  insupportable.  Mr.  Fulwar 
Skipwith,  in  his  report  of  October,  1794,  to  Mr.  Monroe,  in 
Paris,*  complained  that  many  American  vessels  were  rendered 
unseaworthy  by  being  stripped  "  of  their  officers  and  crews, 
which  are  generally  replaced  by  boys  and  inexperienced 
hands,  in  order  to  be  conducted  to  ports."  The  Alexander 
ladei^  with  flour  on  account  of  the  French  government^  was 

>  Am.  St,  P.tFor,  Rel^  I.,  750. 
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captured  August  5,  1794,  and  carried  to  Rochefort,  "being 
stripped  of  all  her  crew  except  the  cabin  boy,"  and  so  ren- 
dered unseaworthy.*  The  ship  Mary^  London  to  Boston, 
was  captured  by  a  French  cruiser,  and  her  passengers  plun- 
dered  of  their  hats  and  watches ;  the  cabin  was  entirely  ran- 
sacked ;  "  the  passengers,  though  late  at  night,  and  the  sea 
running  extremely  high,  were  hurried  into  a  small  boat  and 
sent  at  some  distance  on  board  the  sloop  of  war."  Among 
the  passengers  were  several  women.'  The  executive  direct- 
ory, by  the  decree  of  July  2,  1796,  commanded  French  cruis- 
ers to  treat  neutrals  as  the  latter  "  allowed"  themselves  to  be 
treated  by  the  English ;  which  amounted  to  a  license  to  deal 
with  neutrals  at  discretion.  The  agents  of  the  executive  di- 
rectory in  the  Leeward  Islands,  of  whom  the  infamous  Victor 
Hugues  was  one.  decreed,  on  November  27,  1796,  the  cap- 
ture of  all  American  vessels  bound  to  or  from  British  ports, 
thus  anticipating  the  Berlin  decree  by  ten  years.  The  stuflf 
of  which  this  Hugues  was  made  may  be  gathered  from  his 
conduct  in  the  case  of  the  Patty ^  captured  September  5, 
1796.  According  to  the  affidavit  of  the  master,  Josiah 
Hempstead,3  he  was  immediately  taken  before  Hugues, 
"  whose  first  words  addressed  to  me  were,  *  I  have  confiscated 
your  vessel  and  cargo,  you  damned  rascal,*  doubling  his 
fist  and  running  it  close  to  my  face."  Later,  September  8, 
Hempstead  asked  when  his  vessel  and  cargo  were  to  be  tried, 
and  "  he  answered  that  they  had  been  already  tried  and 
I  might  go  about  my  business."  An  old  and  obsolete  marine 
ordinance*  requiring  neutral  vessels  to  carry  a  role  d'tquip- 
age,  or  certified  list  of  passengers  and  crew,  was  revived  by 
a  decree  of  March -2,  1797  (i7me  Ventose  an  V.),5  and  the 

*  Am.  St,  P^  For,  Re^  I.,  750.  *  /(/.,  p.  751. 

'/</.,  p<  759.    See  also  generally,  John  Adorns^  Works,  VIIL,  551. 

*  Ri^ement  du  2jm€  JuiUtty  1 704. 

*  Am.  St,  P.,  For.  Ril.,  III.,  284. 
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want  of  such  a  list  was  frequently  **  deemed  sufficient  to  war- 
rant the  condemnation  of  American  property,  although  the 
proofs  of  the  property  were  indubitable."'  Many  Ameri- 
can vessels,  like  the  Patty,  were  condemned  in  the  West 
Indies  without  even  allowing  a  defence  or  looking  at  the 
papers.'  As  for  the  privateers,  all  discipline  seemed  lost 
The  brig  Resolution  was  captured  in  1796  by  a  privateer, 
and  the  skipper  stripped  of  everything,  *'  even  his  clothes."^ 
The  Delight  was  condemned  in  St.  Domingo  before  her 
captor  arrived,  for  having  no  sea-letter,*  the  sea-letter  having 
been  forcibly  detained  by  the  privateer  herself.^  Another 
French  cruiser  forcibly  placed  twenty  prisoners  upon  the 
Mermaid;^  another  plundered  at  sea  the  schooner  Hank, 
Jamaica  to  Philadelphia,  and  then  dismissed  her ;  '  another 
plundered  the  brig  Sally,  and  "also  flogged  the  captain;"® 
another  fell  upon  the  Nancy,  and  stripped  the  crew  of  their 
clothes,  even  the  shirts  from  their  backs,  drove  them  below, 
beat  them  with  cutlasses,  and  placed  them  on  a  diet  of  bread 
and  water ;  9  two  others  fired  thirty  shots  into  the  brig  Almyy 
"  although  she  was,  and  had  been  some  time  previous,  lying 
to  for  them;"'°  another  pillaged  the  mate's  chest  of  the 
schooner  Two  Friends  ;^^  another  broke  open  and  plundered 
the  cargo  of  the  Success  on  the  high  seas ; "  another  stole 
provisions  from  the  ship  Pattern.  The  Commerce  was  raked 
fore  and  aft  by  the  French  privateer  La  Trompeuse,  "not 

1  Report  ofSe^y  ofStaU,  1797,  Am,  St.  P.,  For.  ReL,  II.,  p.  29.  » Ibid. 

'  Sam'l  and  Ed.  Catts  to  Sec.  of  State,  Apr.  3,  1797. 

•  Registry  of  the  Sec^y  of  the  Provisional  Tribunal  of  Prvus  established  in  St. 
Domingo,  lyne  Ventdse,  an  V. 

^  Affidavit  of  Mark  and  John  Hatch,  loth  May,  1797. 

•  Am.  St.  P.,  For.  Rel.,  II.,  p.  59.  ^  Id.,  p.  60.  ®  Ibid. 

•  Affidavit  of  J.  Smith,  May  13,  1797. 
"Affidavit  of  J.  Mitchell  Cutter,  Oct.  20,  1796. 

"  Affidavits  of  Van  Renssalaer  and  O'Quin.       ''  Am.  St.  P.,  For.  Rel.,  II.,  60. 
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being  the  length  of  a  ship  away,  after  having  hove  to  and 
distinctly  answered  twice."  *  The  sloop  Kitty  was  summoned 
to  lie  to  with  the  formula,  "  Damn  your  eyes,  hoist  your  boat 
out."  Said  the  Secretary  of  State  in  his  report  of  June  2i, 
1797:  "The  persons  also  of  our  citizens  have  been  beaten, 
insulted  and  cruelly  imprisoned ;  and  in  the  forms  used 
towards  prisoners  of  war,  they  have  been  exchanged  with  the 
British  for  Frenchmen ''  ^  The  prize  courts  were  debauched 
utterly ;  the  sloop  Fox  was  condemned  without  the  shadow 
of  a  cause,  "the  owners  of  the  privateers  having  given  the 
commissioners  100  half  joes  to  pronounce  that  sentence."  3 
The  following,  among  other  remarkable  cases,  are  men- 
tioned in  the  Philadelphia  Gazette  : 

( 1 )  A  French  privateer  boarded  Captain  Pierce,  of  Phila- 
delphia, and  besides  stealing  about  $300,  beat  his  super- 
cargo with  a  sword  so  that  he  died.  On  complaint  to  the 
French  authorities,  the  privateer  was  imprisoned  three  days.-* 

(2)  The  Zephyr -wdiS  plundered  of  all  her  provisions  by 
the  French  privateer  Hirondale ;  her  captain,  who  had 
begged  to  be  allowed  to  remain  on  board  the  privateer,  was 
ordered  on  shore,  and  finally  thrown  overboard.^ 

(3)  The  Two  Sisters y  Norfolk  to  Leogane,  was  boarded 
by  a  French  privateer,  and  two  sailors  compelled,  at  Ihe 
point  of  the  cutlass,  to  sign  a  declaration,  written  in  French, 
that  the  destination  of  the  vessel  was  Jamaica;  on  the 
strength  of  which  declaration  she  was  sent  in  and  sold,  and  , 
the  purchaser  put  in  possession;  after  which  the  papers 
were  sent  to  Cape  Francois  for  trial.^ 

Perhaps  the  most  outrageous  case  of  all,  however,  was  that 
of  William  Martin,  who  was  thumbscrewed  for  three  hours 
in  the  cabin  of  a  French  armed  brig,  sailing  under  English 

^  Affidavit  of  Andrew  Frothingham  and  William  Watson,  Jan.  i,  1797. 

*  Am,  St,  P.,  For,  Rei,^  II.,  p.  29.  '  Id,,  p.  60. 

^Phil,  Gm,,  28th  Nov.,  1796.        *  Id,,  5th  Apr.,  1797.        •  Id,,  6th  Apr.,  1797. 
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^^    \^^v  •colors,  because  he  would  not  acknowledge  that  his  cargo, 
A:"  \^        belonging  to  a  Baltimore  firm,  was  English  property.* 
-'    ^  The  depredations  of  the  Fortitude^  a  privateer  which  took 

i-n  and   burned  an   English  merchant  vessel,  the   Oracabissa, 

within  the  territorial  waters  of  the  United  States,"  at  last 
forced  the  issue  between  the  United  States  and  France.  On 
July  10,  1798,  the  President,  in  pursuance  of  acts  of  Con- 
gress passed  May  28,  June  20  and  July  9,  instructed  the 
commanders  of  armed  vessels  of  the  United  States  "to 
subdue,  seize  and  take  any  armed  French  vessel  or  vessels 
sailing  under  authority  or  pretence  of  authority  from  the 
French  republic,  which  shall  be  found  within  the  jurisdic- 
tional limits  of  the  United  States  or  elsewhere  upon  the  high 
seas." 3  Privateers  were  also  sent  out  by  the  United  States; 
several  naval  engagements  occurred,  and  several  French 
vessels  were  taken  and  condemned  as  good  prize.  Hostili- 
ties were  terminated  by  the  convention  of  1800,*  which  pro- 
vided for  a  **firm  and  inviolable"  peace,  the  restoration  of 
public  vessels  captured,  the  repression  of  piracies  and  the 
requirement  of  security  before  issuing  privateer  commissions, 
to  the  amount  of  $7,000,  or  36,820  f.,  for  a  vessel  carrying 
fewer  than  150  men,  and  double  that  sum  for  a  vessel  carry- 
ing, more  than  150  men.  The  convention  also  contained  a 
most- favored -nation  clause,  and  re-established  the  rule  Free 
^  Ships,  Free  Goods.  About  the  same  time  the  Second  Armed 
Neutrality   checked   the   French  corsaires  in   Europe,  and 

*  Letter  from  Rufu3  King,  Apr.  19,  1797,  enclosing  the  protest  of  William 
Martin,  dated  Apr.  3^  1797,  Am,  St,  P.,  For,  ReL,  II.,  p.  64. 

-  Message  of  John  Adams,  Feb.  5,  1798,  transmitting  letter  of  Charles 
Pinckney,  Governor  of  South  Carolina,  of  22d  Oct.,  1797.  John  Adams'  IVorks^ 
IX.,  155. 

^  Report  of  Committee  of  the  House  of  Representatives,  Apr.  22,  1802,  Am. 
St,  /».,  F<fr.  Rtl,  II.,  459. 

*  Concluded  Sept.  30,  1800;  ratifications  exchanged  at  Paris,  July  31, 1801; 
proclaimed  Dec.  21,  1801. 
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caused  the  First  Consul  to  do  his  utmost  to  regulate  those 
in  America,  in  order  to  obtain  the  good-will  of  the  northern 
powers,  already  prejudiced  against  England. 

The  Peace  of  Amiens  was  vialently  broken  by  the  British 
embargo  of  May  15,  1803,  which  Napoleon  answered  by 
ordering  the  arrest  of  all  the  English  in  France  (May  22). 
The  convention,  already  (April  30)  concluded,  for  the  ces- 
sion of  Louisiana  to  the  United  States,  was  quickly  ratified, 
and  the  First  Consul,  no  longer  obliged  to  defend  this  bur- 
densome possession,  found  himself  free  to  develop  at  leisure 
his  scheme  of  Continental  Blockade.  The  French  privateers 
in  America,  again  allowed  to  run  wild,  resumed  their  career 
of  piracy.  In  consequence  of  their  depredations,  American 
merchant  vessels  began  to  travel  armed,  and  to  resist  visit, 
which  furnished  a  pretext  for  the  French  to  treat  them,  in 
turn,  as  pirates.  "  Nothing  saved  our  lives,"  write  three  of 
the  crew  of  such  a  vessel,  **  when  they  boarded  us,  but  their 
thinking  we  were  English,  and  asked  us  how  dare  we  engage 
under  American  colors."  *  A  "  black  general "  is  said  to 
have  committed  suicide  rather  than  fall  into  the  hands  of 
the  French." 

Meanwhile  the  blows  to  neutral  commerce  in  Europe 
were  beginning  to  fall  in  quick  succession.  The  ex- 
clusion of  British  vessels  from  certain  German  and  nomi- 
nally neutral  ports  was  followed  by  the  British  declaration  of 
blockade  of  May,  1 806,  from  the  river  Elbe  to  the  port  of 
Brest.  On  November  2 1  of  the  same  year.  Napoleon,  hav- 
ing defeated  the  Prussians  at  Jena  and  triumphantly  occupied 
Berlin,  felt  himself  strong  enough  to  retaliate  upon  Great 
Britain  for  this  absurd  and  illegal  blockade,  and  accordingly 
issued  the  Berlin  decree,  declaring  the  whole  British  Isles 
blockaded,  ordering  the  arrest  of  all  Englishmen  and  the 

^  P.  Sisson,  etc.,  to  G.  Bamewall,  Esq.,  July  26,  1804,  Am,  State  Paper s^  For, 
ReL,  II.,  608.  « IHd, 


1 14  ABOUTION  OF  PRIVA  TEERING  [33^ 

confiscation  of  their  property,  half  the  proceeds  of  which  was 
to  be  applied  to  the  indemnification  of  Continental  merchants 
who  had  been  damaged  by  unlawful  seizures  on  the  part  of 
British  cruisers ;  and  forbidding  the  entry  into  French  ports 
of  any  vessel  direqt  from  England  or  her  colonies.  Notwith- 
standing the  broad  language  of  the  decree,  the  French  minis- 
ter of  marine  succeeded,  on  December  24,  1806,  in  satisfying 
the  American  minister  that  nothing  new  was  intended. 
Indeed,  the  Berlin  decree  was  not  known  to  have  been 
enforced  against  American  commerce  until  October  10, 
1807,  when  the  Horizon  was  condemned.'  The  British  Order 
in  Council  of  January  7,  1 807,  cannot,  therefore,  be  justified 
as  a  counter-retaliation  for  the  Berlin  decree,"*  though  per- 
haps the  more  vexatious  Orders  of  November  11  may 
justly  be  referred  to  that  ground.  On  December  17  the 
Emperor  issued  the  Milan  decree,  continuing  the  paper 
blockade  of  the  British  Isles  and  forbidding  neutrals  to  "  sub- 
mit" to  the  Orders  in  Council  of  November  i  ith,  under  pain 
of  becoming  "  denationalized  "  and  liable  to  capture  as  Brit- 
ish ;  which  provisions  were  said  to  be  merely  a  juste  recip- 
rocite  for  the  conduct  of  Great  Britain.  The  embargo  ordered 
by  the  Congress  of  the  United  States  in  December,  1807, 
furnished  Napoleon  with  a  shallow  pretext  for  another  sweep- 
ing decree,  aimed  directly  at  the  United  States.  On  April 
17,  1808,  orders  were  given  **to  seize  all  American  vessels 
now  in  the  ports  of  France,  or  which  may  come  into  them 
hereafter,"  3  on  the  ostensible  ground  that  since  the  embargo 
no  American  vessel  could  legally  leave  home,  and,  therefore, 
any  found  in  the  ports  of  France  were  presumptively  navi- 
gating on  British  account ;  whereas,  it  was  matter  of  com- 
mon knowledge  that  a  great  many  American  vessels  had 

*  Report  of  Committee  of  House  of  Rep.,  Nov.  22,  180S,  Am.  State  Papery, 
For,  ReL,  III.,  259.  ^  Ibid. 

•  Bayomie  Decree,  Br,  &*  For.  State  Papers^  VIII.,  484. 


335]  ^^  OUT  ION  OF  PR!  VA  TE  BRING  1 1 5 

deliberately  remained  abroad  in  order  to  avoid  the  embargo, 
without  ceasing  in  any  respect  to  be  neutral.  The  embargo 
in  the  United  States  having  become  worse  than  war,  it  wa$ 
dissolved  in  March,  1809,  and  war  determined  upon;  but, 
unwilling  to  inaugurate  a  "three-cornered"  struggle,  the 
American  government  pursued  the  policy  of  "  auction  sale," 
ofTering,  practically,  if  either  side  should  repeal  its  decrees, 
to  go  to  war  with  the  other.  An  ambiguous  announcement, 
on  August  5,  1 8 10,  that  the  Berlin  and  Milan  decrees  should 
cease  to  have  any  effect  after  the  first  of  the  succeeding 
November,"  was  hailed  with  joy  by  the  American  public,  or 
rather  by  the  Republican  part  of  that  public,  and  treated  as 
an  actual  repeal ;  and  the  matter  was  believed  to  be  settled 
by  the  (Jecree  of  April  28,  181 1.'  Subsequent  investiga- 
tion disclosed  the  discomforting  fact  that  the  Republican 
party  had  been  tricked  by  Napoleon,  who  never  had  any  real 
intention  of  repealing  his  decrees  at  all,  and  who,  by  a  secret 
decree,  since  known  as  that  of  Trianon,  had  kept  alive  the 
mischief  which  his  official  decree  of  April,  181 1,  had  pur- 
ported to  abolish.  However,  it  has  been  seen  that  the  repeal 
of  the  British  Orders  in  Council,  which  was  delayed  till  June 
23,  1812,  was  not  influenced  in  the  slightest  degree  by  the 
supposed  repeal  of  the  decrees  of  Berlin  and  Milan,  and, 
therefore,  with  our  national  chagrin  for  having  been  so  easily 
trapped  by  Napoleon,  need  be  blended  no  regret  for  having 
unjustly  attacked  Great  Britain. 

As  to  the  fall  of  Napoleon,  it  is  necessary  to  remark  only 
upon  the  well-known  fact,  that  his  Continental  System,  his 
own  creature,  was  his  ruin.  It  was  the  attempt  to  extend 
that  system  which  led  to  the  disastrous  breach  with  Russia ; 
and  from  Moscow  to  Elba  was  at  most  but  a  question  of  time. 

*  Cf,  Guizot,  Niitoire  de  la  France,  1 789-1 848,  t.  II.,  p.  168. 

^Report  of  Seey  of  Siaie,  July  12,  181 3;  Am,  State  Papers,  For,  Rel.^  III., 
p.  609. 
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Yet  the  exultation  of  Great  Britain  was  tempered  somewhat 
by  the  results  of  the  American  war.  The  treaties  of  18 14 
and  18 1 5  were  not  so  much  triumphs  for  Great  Britain  as 
they  were  triumphs  for  neutrals.  If,  as  Doneaud  says,  they 
"  gave  the  earth  to  Russia,"  they  emphatically  did  not  give 
England  the  sea.^ 

^ "  En  r^um^,  ces  traites  donnaient  la  mer  &  PAngleterre;  la  terre,  &  la  Rassie." 
Doneaad,  ch.  vi. 


CHAPTER  III 


PRIVATEERING  IN  THE  UNITED   STATES 


During  the  Revolution 

From  1756  to  1763  the  privateers  fitted  out  in  the  North 
American  colonies  of  Great  Britain,  and  particularly  in  the 
ports  of  Massachusetts  and  Rhode  Island,  had  inflicted  enor- 
mous injuries  upon  the  commerce  of  France.  The  New 
England  sailors  had  taken  to  privateering  naturally,  and  as 
naturally  had  laid  it  aside  upon  the  conclusion  of  the  Peace 
of  Paris.  It  might  have  been  expected,  therefore,  that  upon 
the  outbreak  of  hostilities  with  the  motherland  in  1775,  the 
colonists  would  be  prompt  to  eflfect  a  second  transition,  and 
resume  the  marauding  role  in  which  they  had  already  be- 
come distinguished;  but  for  various  reasons  this  did  not 
happen  immediately. 

The  conflict  which  began  in  April,  1775,  was  a  domestic 
dissension  between  Great  Britain  and  her  colonies.  The 
American  nation,  though  struggling  for  birth  as  it  had  been 
struggling  for  the  previous  decade,  was  not  yet  born ;  and 
properly  speaking,  therefore,  the  hostilities  at  Lexington 
were  not  the  beginning  of  a  war.  The  situation  of  the  colo- 
nies was  peculiar.  Congress  vacillated.  One  day  full  of  fire 
and  threats,  the  next,  conciliating  and  hopeful  that  the  min- 
istry were  at  last  coming  to  their  senses,  it  was  impossible  to 
force  it  into  any  definite  course ;  and  the  resulting  handicap 
upon  the  colonists  was  severe.  It  was  on  account  of  this 
337]  117 
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State  of  things  that  no  privateers  were  commissioned  by  the 
central  government  in  1775. 

The  first  naval  victory  of  the  colonists,  nevertheless,  was 
the  result  of  private  enterprise.  On  May  5,  1775,  some 
people  of  New  Bedford  and  Dartmouth  fitted  out  a  vessel 
with  which  they  entered  a  harbor  of  Martha's  Vineyard  and 
cut  out  another  American  vessel,  of  which  the  Falcon^  a 
British  cruiser,  had  made  prize.'  On  June  1 1  the  king's 
cutter  Margaretta  convoyed  two  sloops  to  the  harbor  of 
Machias,  there  to  be  freighted  with  lumber  for  the  use  of  the 
army  in  Boston.  The  sloops  were  promptly  seized  by  the 
townspeople,  and  a  certain  Captain  O'Brien,  with  forty  com- 
panions, was  despatched  in  one  of  them  against  the  cutter, 
which,  after  some  resistance,  struck  her  colors."  These 
trifling  successes  aroused  the  most  intense  enthusiasm,  par- 
ticularly in  New  England ;  and  the  desirability  of  extending 
hostilities  to  the  sea  in  a  systematic  manner  began  to  be  felt 
immediately.  On  June  12,  Rhode  Island  commissioned 
two  vessels,^  and  the  other  maritime  colonies,  as  if  they  had 
merely  been  waiting  for  the  signal,  followed  suit.  In  Novem- 
ber, Massachusetts  authorized  private-armed  vessels  to 
cruise,  and  established  a  court  for  condemning  their  prizes.* 
In  the  meantime  the  inertia  of  Congress  was  beginning  to 
give  way  before  the  sturdy  attacks  of  the  delegates  from 
Rhode  Island,  who,  on  Oct.  3,  had  laid  before  the  body  of 
their  peers  their  instructions  of  the  preceding  August,  to  use 
their  whole  influence  for  equipping  a  continental  fleet.^ 
Washington  was  in  favor  of  the  project ;  for  it  was  a  source 
of  great  annoyance  to  him  to  see  British  transports  and  store 

'  Winsor,  Narrative  and  Critical  History  of  America  (Cambridge,   1S8S), 
VI.,  p.  564. 

*  Bancroft's  Hut.  of  the  U.  S,,  IV.,  184.  »  Winsor,  VI.,  565  n. 

*  Gent.  Mag.,,  Jan.,  1776;  referred  to  by  Winsor,  VI.,  p.  591. 

*  Bancroft,  IV.,  263. 
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ships  passing  him  unarmedy  and  to  be  obliged  to  refuse  his 
men  "leave  to  put  a  few  guns  on  board  a  vessel  to  cruise  for 
them"*  until  he  had  communicated  with  the  Congress. 
The  successes  of  the  few  impromptu  cruisers  which  he  did 
send  out  in  this  way,  in  intercepting  stores,  made  him 
the  more  anxious  that  their  number  should  be  multiplied ; 
indeed,  Mr.  Cooper  considers  that,  if  it  had  not  been  for  the 
supplies  thus  brought  in,  "  the  Revolution  must  have  been 
checked  in  the  outset."'  John  Adams  also  lent  his  support 
to  the  Rhode  Island  delegates;  and,  on  the  13th  of  October, 
Congress  passed  a  resolution  directing  the  equipment  of  two 
national  cruisers,  the  first  of  which  was  to  carry  "ten 
carriage  guns,  with  a  proportionable  number  of  swivels."  3 
Thirteen  frigates  were  ordered  in  December,^  and  while 
they  were  being  constructed  merchant  vessels  were  commis- 
sioned by  Congress  as  vessels  of  war,  and  merchant  captains 
as  naval  officers.  The  personnel  of  a  navy  was  as  difficult 
to  find  as  the  materiel ;  for  nearly  all  the  colonists  whose 
sons  had  a  taste  for  the  sea  had  sent  them  into  the  British 
navy,  from  which  scarcely  any  resigned.^  Under  these  cir- 
cumstances Congress  at  length  adopted  the  inevitable  policy 
of  authorizing  private  individuals  to  cruise.  On  March  23, 
1776,  a  resolution  was  passed  "  that  the  inhabitants  of  these 
colonies  be  permitted  to  fit  out  armed  vessels  to  cruise  on 
the  enemies  of  these  United  Colonies."^  The  preamble 
simply  recited  that  an  "  unjust  war  "  was  being  urged  against 

'  Adams  to  f^ngdon,  Jan.  24,  181 3;  John  Adams'  Works,  X.,  p.  27. 

^History  of  the  Navy  of  the  U.  S.,  ch.  xiii. 

'  Emmons,  Statistical  History  of  the  Navy  of  the  U.  S.,  p.  204;  Cooper,  cb.  iv.; 
Journals  of  Cot^essy  I.,  2x9.  On  Oct  30  it  was  resolved  that  the  second  vessel 
carry  14  guns,    yournals  of  Congress,  I.,  227. 

*  yournals  of  Confess,  I.,  292. 

*  G>oper,  History  of  the  Navy  of  the  U,  S.,  ch.  iv. 

*  Journals  of  Congress,  Vol.  I.,  p.  296. 
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the  colonies ;  that  their  petitions  were  unheard ;  that  an  act 
of  parliament '  had  declared  their  trading  vessels  good  prize ; 
and  that  it  was  **  justifiable  to  make  reprisals  "  upon  their 
"enemies."  On  April  3  it  was  resolved "^  that  "blank  com- 
missions for  private  ships  of  war,  and  Letters  of  Marque  and 
Reprisal,  signed  by  the  President,"  be  sent  to  the  diflferent 
States;  the  security  to  be  given  by  applicants  for  such  com- 
missions or  letters  was  fixed  at  $5,000  for  vessels  under  100 
tons,  and  $10,000  for  larger  vessels,  in  either  case  payable 
to  the  President  of  Congress  in  trust  for  the  use  of  the 
United  Colonies ;  and  all  applications  were  to  contain  a  de- 
scription of  the  vessel  and  crew,  etc.,  "and  the  quantity  of 
provisions  and  war-like  stores,"  and  were  to  be  forwarded 
to  the  Secretary  of  Congress  and  by  him  registered.  Elab- 
orate instructions  for  the  guidance  of  the  privateers  thus 
commissioned  were  issued  on  the  same  day.  Articles  i  and 
2  of  these  instructions  authorize  them  to  "  attack,  subdue 
and  take  "  British  vessels  (with  certain  exceptions  in  favor 
of  immigrants),  or  vessels  carrying  contraband  to  the  British, 
wherever  found  on  the  high  seas,  or  between  high  and  low 
water-mark.  The  succeeding  articles  provide  for  bringing 
the  prizes  in  "  to  some  convenient  port  or  ports  in  the 
•'^'^nited  Colonies;"  for  "severe  punishment"  of  any  one 
killing  or  maining  a  prisoner ;  and  for  written  accounts  of 
captures  to  be  sent  to  Congress  "  by  all  convenient  oppor- 
tunities." Article  8  contains  the  singular  provision  that 
one-third  at  least  of  their  whole  company  shall  be  "  lands- 
men." Article  9  forbids  them  to  "  ransome  any  prisoners 
or  captains;"  and  the  tenth  and  last  article  reserves  the 
right  to  issue  other  instructions  from  time  to  time,  if 
necessary. 

*  The  16  Geo.  3,  c  5.    See  Frothingham's  Rise  of  ike  Republic  of  the  U,  S.,  p. 
486. 

'  Force,  American  Archives,  Fourth  Series,  vol.  V.,  p.  1443  ^'  ^^9' 


341  ]  ABOLITION  OF  PRIVATEERING  121 

The  privateers  which  rapidly  took  the  sea  under  these  in- 
structions were  unlike  any  which  the  world  had  ever  seen 
before.  It  would  be  idle,  of  course,  to  pretend  that  they 
were  all  inspired  by  patriotic  motives  only;  but  it  is  certain 
that  the  patriotism  of  most  of  them  was  of  a  purer  character 
than  that  of  their  English  and  French  predecessors.  For 
the  first  time  in  its  history  the  privateer-system  assumed 
approximately  the  shape  of  a  marine  militia  or  volunteer 
navy.  Nothing  so  well  illustrates  this  fact  as  the  generous 
readiness  of  our  early  privateers  to  place  themselves  under 
general  naval  control  for  the  purpose  of  helping  along  any 
maritime  adventure.  Continental  ships,  the  vessels  of  the 
state  navies,  and  private  individuals  frequently  joined  in 
dangerous  and  often  pecuniarily  unprofitable  ventures,  for 
the  general  good  of  the  cause ;  and  the  spectacle  of  three 
privateers  uniting  with  regular  war-vessels  in  an  attack  upon 
the  transports  sent  to  Howe  in  June,  1776,'  was  a  unique 
one.  Frequently,  also,  perhaps  too  frequently,  they  actually 
went  out  of  their  way  to  attack  vessels  of  the  British  navy, 
and  sixteen  of  His  Majesty's  cruisers  figure  prominently  in 
the  list  of  their  prizes.'  It  was  this  admirable,  yet  misdi- 
rected zeal  that  Adams  so  much  deplored  when,  writing  to 
Calkoen  in  1 780  3  he  said  that  had  it  not  been  for  their  impru- 
dence, the  American  frigates  and  privateers  would  "  by  this 
time,  well-nigh  have  ruined  the  British  commerce,  navy  and 
army.*' 

Towards  the  close  of  1 776  a  new  and  magnificent  prospect 
began  to  open  for  private  vessels  of  war.     On  October  i, 

'  Winsor,  VI.,  p.  568.  See  also  Cooper,  ch.  xii.  In  Jaouary,  1778,  an  Amer- 
ican privateer  assailed  in  the  night  the  British  fort  of  New  Providence  in  the 
Bahamas,  capturing  the  fort  and  a  sixteen-gun  man-of-war.  Jameson's  Diet,  of 
U,  S,  History,  tit.  Privateers, 

'  Maclay,  Hist,  of  the  Navy,  Part  I.,  ch.  viii. 

'Adams,  Works,  Vol.  VII.,  p.  266,  at  3x2. 
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Silas  Deane,  who  was  then  in  Paris,  wrote  to  Congress  * 
to  send  over  a  number  of  blank  commissions,  or  prefer- 
ably "a  general  power  for  that  purpose;"  "for,"  said  he, 
"  it  is  certainly  a  very  practicable  and  safe  plan  to  arm  a 
ship  here,  as  if  for  the  coast  of  Africa  or  the  West  Indies^ 
wait  until  some  ship  of  value  is  sailing  from  England  or 
Portugal^  slip  out  at  once  and  carry  them  on  to  America^ 
The  nations  of  Europe  being  at  peace,  Deane  was  able  to 
be  "  acquainted  with  the  time  of  every  vessel's  sailing,  either 
from  England  or  Portugal,"  so  that  the  prospect  was  a  very 
alluring  one  indeed.  In  another  letter'  he  counsels  the 
sending  of  a  couple  of  frigates  to  the  Banks  to  break  up  the 
fisheries,  which  had  already  had  one  "  wretched  season  "  on 
account  of  our  privateers ;  and  he  suggests  that  Congress 
may  buy  ships  on  credit  from  French  merchants  at  5  per 
cent.  In  December,  Congress  authorized  the  fitting  out  in 
France  of  "  any  number  of  vessels  not  exceeding  six,  at  the 
expense  of  the  United  States,  to  war  upon  British  property.^ 
The  nation  was  five  months  old,  and  Congress  was  losing  its 
timidity.  The  sympathy  of  France  was  notorious.  The 
jubilant  privateers  knew,  with  the  rest  of  the  world,  that 
France  was  in  the  war  in  spirit,  and  might  at  any  moment 
enter  it  in  form.  Great  Britain  knew  it  best  of  all,  but  put 
off  the  evil  hour  as  long  as  possible.  At  no  other  time 
could  Vergennes,  in  answer  to  Lord  Stormont's  complaints 
that  French  officers  were  embarking  for  America  by  scores, 
have  risked  his  witty  reply  that  the  French  nation  "  had  a 
turn  for  adventure."  *  The  Treaty  of  Utrecht  provided  that 
it  should  not  be  lawful  "  for  any  foreign  privateers  to  fit 
their  ships  in  the  ports  of  one  or  the  other  of  the  aforesaid 

^  Deane  to  Committee  of  Secret  Corresp.,  Sparks'  Dip,  Cor,^  I.,  43. 
'Same,  Nov.  27,  1776,  Sparks*  Dip,  Cor.^  I.,  66. 
"  Secret  yourfuils  of  Congress,  II.  (For.  Aff.),35,  36. 
*  Bancroft,  V.,  126. 
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Partys,"  *  yet  Americans  armed  ships  daily  in  the  harbors  of 
France.  In  violation  of  the  same  treaty  they  carried  their 
prizes  in  and  sold  them ;  Vergennes  extricating  himself  on 
the  plea  that  he  could  not  eject  foreign  vessels  in  distress. 
Distress,  of  course,  became  a  chronic  condition  of  the  Amer- 
ican privateers  in  European  waters ;  and  if,  in  consequence, 
any  controversies  arose  between  the  French  court  and  our 
commissioners,  they  were  designed  solely  for  publication  in 
the  London  Gazette. 

Meanwhile  the  misery  inflicted  by  our  privateers  on  the 
ubiquitous  British  commerce  was  steadily  increasing.  They 
came  forth  from  New  England  in  an  endless  stream,  Rhode 
Island,  which  was  particularly  active,'  sending  forth  in  1776 
no  less  than  fifty-seven.3  New  England,  in  fact,  had  begun 
to  live  on  privateering ;  in  Salem  it  was  the  principal  busi- 
ness of  the  town.-*  Even  outside  of  New  England,  men  like 
Washington 5  and  Morris^  engaged  in  it.  Early  in  1778, 
Mr.  Woodbridge  reported  to  the  House  of  Lords  that  733 
vessels  had  been  captured  since  May,  1776 — a  loss  to  the 
nation  of  ;£^  1,800,63  3  i8s;7  but  even  this  enormous  total 
gives  but  a  faint  idea  of  the  damage  done  by  our  cruisers. 
The  West  India  trade  was  almost  ruined.  With  one-fourth 
of  the  ships  taken,  with  insurance  at  23  per  cent.,  with  rum 
and  sugar  falling  11  per  cent,  on  account  of  the  colonial 
demand  being  shut  oflf,  and  with  the  inevitable  delays,  it  is 
estimated  ^  that  the  losses  to  that  trade  amounted  to  66  per 
cent.     Nor  was  the  European  trade  safe.     Thanks  to  the 

*  Quoted  by  Winsor,  VI.,  570.  ♦ 

'Lossing,  Field-Book  of  the  Revolution  (N.  Y.,  1859),  I.,  641. 
■'  Sheffield,  Privateersmen  of  Neivport^  Appendix  XI. 

*  Salem  Gazette,  quoted  in  Niles,  Am.  Rev.  (Baltimore,  1822),  p.  378. 

'  See  MS.  letter  of  Washington,  Nov.  14,  1 777,  to  Custis,  quoted  in  Losaing's 
War  ofi8i2,  p.  998.  •  Lossing,  Field-Book  of  the  Rev.,  II.,  638. 

"^Records  of  Parliament^  Vol.  XIX.,  pp.  707-711;  referred  to  by  Maclay,  Hist, 
of  the  Navy,  Pt  I.,  ch.  v.  ^  Niles,  Am.  Rev.,  p.  432. 
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hospitality  of  France  and  the  indecision  of  Spain,  our  priva- 
teers swarmed  in  European  waters,  and  even  the  channels 
and  the  Irish  Sea  were  not  free  from  them.  So  great  was 
the  unrest  that  linen  ships  from  Dublin  to  Nawry  sailed 
under  convoy  ;^  and  ten  per  cent,  insurance  was  sometimes 
paid  from  Dover  to  Calais.*  The  result  was  to  drive  trade 
almost  entirely  into  neutral  bottoms ;  and  the  Thames  "pre- 
sented the  unusual  and  melancholy  spectacle  of  numbers  of 
foreign  ships,  particularly  French,  taking  in  cargoes  of  Eng- 
lish commodities  for  various  parts  of  Europe.*' 3  Apropos 
of  the  capture  in  the  Channel  of  a  British  brig  of  two  hun- 
dred tons  by  a  privateer  of  twenty,  Mr.  Carmichael  gaily 
wrote :  ^  "  I  had  been  told  by  a  man  high  in  office  in  Eng- 
land that  resistance  was  a  chimera  in  us,  since  their  armed 
vessels  would  swarm  so  much  in  our  rivers  as  even  to  inter- 
rupt the  ferry-boats.  His  assertions  are  verified  vice  versa; 
our  ferry-boats  ruin  their  commerced 

The  comparative  purity  of  motive  of  the  **  ferry-boats,"  as 
a  body,  did  not  save  Congress  from  the  complications  with 
neutrals,  which  are  the  common  curse  of  too  much  priva- 
teering. The  neutrality  of  Spain  was  quite  serious  at  first ; 
and  an  American  captain  who  put  into  Bilboa  with  his  prizes 
in  October,  1776,  was  arrested  and  tried  for  piracy, s  escap- 
ing conviction  only  with  considerable  difficulty.  In  1777, 
our  commissioners  at  Paris  began  to  be  "  much  troubled  with 
complaints  of  our  armed  vessels  taking  the  ships  and  mer- 
chandise of  neutral   nations,'*  ^  Holland  complaining  of  the 

^  Annual  Register ^  \*n%<,  p.  36,  quoted  by  Whart.,  Dip,  Cor,,  II.,  168  n. 

*  Winsor,  VI.,  574. 

*  Annual  Register,  1778,  p.  36,  quoted  by  Whart.,  Dip,  Cor.,  II.,  168  n. 

*  Carmichael  to  Dumas,  June  13,  1777,  Sparks,  Dip.  Cor.,  IX.,  323. 

*Deane  to  Committee  of  Secret  Corresp.,  Nov.  27,  1776,  Sparks,  Dip.  Cor., 
I.,  p.  54. 

*  Franklin,  Deane  and  Lee  to  the  Com.  of  For.  Aff.,  Nov.  30,  1777,  SparkSi 
Dip.  Cor.,  I.,  p.  340. 
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capture  of  the  Chester  of  Rotterdam,  Spain  of  the  cap- 
ture of  the  Fortune  laden  with  Spanish  goods,  and  even 
friendly  France  indignant  over  an  attack  upon  her  royal  ves- 
sel, the  Emperor  of  Germany^  though  willing  to  pass  over 
with  a  merely  formal  protest  the  arrogance  of  the  Ports- 
mouth privateer  in  seizing  an  English  merchantman  in  the 
very  mouth  of  the  Garonne.^  The  "  irregularities,"  or  more 
plainly  the  piracies,  of  one  Captain  Conyngham,  who  per- 
sisted in  making  Dunkirk  the  base  of  his  operations,  and 
who  was  shut  out  of  Spain  for  his  impolitic  capture  of  a 
Swedish  ship  with  Spanish  property,  from  London  to  Tene- 
riflfe,  "cost  the  public  more  than  100,000  livres,"''  and  pro- 
duced a  considerable  anti- American  feeling  in  Madrid.  The 
zeal  of  our  privateers,  most  of  whom  seemed  to  have  been 
born  with  a  prodigious  talent  for  the  making  of  mischief,  led 
them  to  burn  all  the  prizes  that  they  could  not  safely  send  in ; 
and  as  there  frequently  happened  to  be  neutral  property  on 
board,  they  soon  came  to  be  liked  as  little  as  their  brethren  of 
England.  It  was,  however,  so  obviously  the  policy  of  Con- 
gress to  obtain  the  good-will  of  neutral  nations,  and  its  eflforts  in 
this  direction  were  so  marked,  that  these  cases  were  regarded 
generally  as  the  excesses  of  individuals,  and  led  to  no  serious 
breach  with  the  United  States. 

The  inevitable  Franco-American  alliance  was  concluded 
in  February  and  went  into  eflTect  July  17,  1778.  Article 
XVII 3  of  the  Treaty  of  Amity  and  Commerce,  which  went 
hand  in  hand  with  the  Treaty  of  Alliance,  gave  the  fullest 
liberty  to  privateers  and  ships  of  war  of  either  party  to  make 
use  of  the  ports  of  the  other.  Under  these  favorable 
conditions   privateering   flourished    more    and    more.     The 

'  Lee  to  Committee  of  For.  Aff.,  Nov.  27,  1777,  Wbart.,  Dip,  Cor,,  II.,  p.  429; 
and  see  note  to  p.  840. 

.     '  Same,  Nov.  15,  1778,  Whart.,  Dip.  Cor.,  II.,  p.  840. 

^  Treaties  and  Conventions  of  the  U.  S.,  p.  301. 
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seventy  odd  British  vessels  engaged  in  blockading  our  coasts 
in  1776  and  1777  were  compelled  to  unite  in  the  summer  of 
1778  in  order  to  meet  the  fleet  despatched  from  France  under 
D'Estaing ;  and  with  nearly  all  our  ports  free  it  was  "  impos- 
sible to  conceive  the  havoc"  made  by  our  privateers.'  The 
number  of  prisoners  taken  was  so  great  that  in  1779  Great 
Britain  was  at  last  obliged  to  consent  to  a  cartel  for  their 
exchange.  From  1780  till  the  end  of  the  war  privateering 
was  not  quite  as  profitable  as  during  the  two  preceding 
years.  D'Estaing  had  unfortunately  removed  to  the  West 
Indies,  Sir  Henry  Clinton  had  taken  Charleston,  De  Grasse 
was  delayed,  and  in  Europe  the  Armed  Neutrality,  though 
directed  primarily  against  England,  chilled  the  air  for  all 
private  adventurers.  "  Nevertheless,"  says  Mr.  Cooper,  "  it  is 
a  proof  of  the  efficacy  of  this  class  of  cruisers  to  the  last, 
that  small  privateers  constantly  sailed  out  of  the  English 
ports  with  a  view  to  make  money  by  recapturing  their  own 
vessels;  the  trade  of  America  at  that  time  oflTering  but  few 
inducements  to  such  undertakings." ' 

To  an  American,  perhaps  the  most  remarkable  thing  about 
our  privateers  is  their  patriotism.  To  any  one  else,  that  which 
would  appear  most  remarkable  is  their  success.  Our  priva- 
teersmen  started  out  with  the  intention  of  hastening  the  ap- 
proach of  peace;  and  there  can  be  no  doubt  "that  their  in- 
fluence in  that  direction  was  great.  The  reasons  for  this 
influence,  which,  as  has  been  seen,  it  is  by  no  means  usual 
fpr  privateers  to  exercise,  are  to  be  found  in  the  peculiar  sit- 
uation of  England  during  the  last  years  of  the  war.  With 
France,  Spain  and  Holland  carrying  on  a  vigorous  war,  and 
the  Baltic  powers  united  in  a  sort  of  morose  readiness  to 
join  them,  the  reduction  of  the  colonies  by  any  one  brilliant 
coup  was  impossible.     To  the  ministry,  therefore,  it  was  a 

*  Gerry  to  Adams,  May  5,  1780;  Adams'   IVorJis,  VII.,  189. 

*  His/,  of  the  Navy^  ch.  xii. 
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question  of  recognizing  our  independence  or  else  temporiz- 
ing. And  here  is  precisely  where  the  effect  of  the  priva- 
teers was  felt ;  for  with  that  mighty  force  striking  unceasingly 
at  its  one  vital  part,  its  trade,  the  English  nation  simply 
could  not  afford  to  temporize.  It  was  less  spirited,  but 
more  profitable  withal,  to  conclude  the  Peace  of  Versailles. 


During  the  War  of  181 2 

The  poverty  of  the  three  Federalist  administrations  and 
the  political  principles  of  the  three  Republican  administra- 
tions which  succeeded  them,  prevented  the  development  of 
any  substantial  Federal  navy.  When  Madison  sent  Con- 
gress his  war  message  on  June  i,  18 12,  the  available  naval 
force  consisted  of  seven  frigates  and  about  a  dozen  smaller 
vessels,  many  of  which  were  unfit  for  sea.  The  British  navy 
at  the  time  consisted  of  1060  sail,*  and  it  was  believed  by 
the  opponents  of  the  war  in  New  England  that  with  this 
tremendous  force  our  adversary  might  institute  a  blockade 
of  our  coasts  three  or  four  vessels  deep  and  yet  have  some 
to  spare.  With  a  wisdom  born  of  experience,  Congress 
decided  to  lose  no  time  in  calling  for  private  vessels  of  war. 
The  declaration  of  war  itself"  conferred  authority  upon  the 
President  "  to  issue  to  private  armed  vessels  of  the  United 
States  commissions  or  letters  of  marque  and  general  reprisal, 
in  such  form  as  he  shall  think  proper,  and  under  the  seal  of 
the  United  States."  Eight  days  later  an  act  was  passed  ^ 
regulating  the  issue  of  commissions  in  detail.  It  contained 
the  usual  provisions  for  a  written  description  of  the  vessel  to 
be  filed  with  the  Secretary  of  State,  for  security  of  five  or  ten 

'  Coggeshall,  His/,  of  Am,  Privateers^  ch.  ii.,  referring  to  SteeVs  List  of  the 
Royal  Xavy,  1 8 1  x  -  2. 

'June  18,  X  81 2;    1 2th  Congress,  First  Sess.,  chap,  cii.;  2  Stat,  at  L.^  755. 

*  June  26,  I  Si  2,  2  Stat,  at  L^  759. 
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thousand  dollars  according  to  the  number  of  the  crew  (150 
men  and  not  100  tons^  as  in  the  Revolution,  being  made  the 
point  of  distinction),  for  the  transfer  of  the  whole  property 
in  the  prizes  to  the  captors,  subject  to  their  written  agree- 
ment; for  the  bringing  in  of  these  prizes  and  their  adjudica- 
tion in  the  district  courts  of  the  United  States ;  for  the  deliv- 
ery of  prisoners  to  a  United  States  marshal  or  other  district 
officer ;  for  a  bounty  of  $20  for  each  man  alive  on  board 
hostile  ships  of  equal  or  superior  force  at  the  beginning  of 
the  engagement  leading  to  their  capture;  for  journals  of 
cruises  to  be  kept  under  penalties,  and  shown  on  demand  to 
the  public  vessels  of  the  United  States ;  and  for  obedience  to 
any  instructions  issued  by  the  President.  Subsequently  the 
President  authorized  Mr.  Monroe,  Secretary  of  State,  to 
issue  the  customary  instructions.  As  the  war  was  under- 
taken by  the  Uuited  States  in  defence  of  neutral  rights,  the 
second  paragraph  was  made  particularly  explicit  upon  this 
point:' 

"2.  You  are  to  pay  the  strictest  regard  to  the  rights  of 
neutral  powers  and  the  usages  of  civilized  nations.  *  *  * 
You  are  particularly  to  avoid  even  the  appearance  of  using 
force  or  seduction  with  a  view  to  deprive  such  [neutral] 
vessels  of  their  crews  or  of  their  passengers.  *  *  *  *' 

Circumstances  were  particularly  favorable  for  privateer- 
ing. For  nineteen  years  American  shipping  had  had  to  run 
the  gauntlet  of  vexatious  French  decrees  and  British  orders, 
under  such  conditions  that  visit  meant  capture;  and  the 
safety  of  every  vessel  had  depended  not  upon  her  papers 
but  upon  her  sails.  Necessity  had  produced  during  this 
period  a  great  number  of  fast-sailing  clippers  which  were 
ready  at  any  time  to  be  converted  into  privateers;  and 
under  the  act  of  June  26  the  conversion  instantly  began. 

^  Sec  Guernsey,  New  York  City  during  tfie  War  of  1812,  vol.  II.,  App.  n.  4; 
and  Whart.,  Dig.,  §  385. 
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Notwithstanding  the  unpopularity  of  the  war  in  New  Eng- 
land/ and  the  abhorrence  of  privateering  which  had  devel- 
oped in  some  parts  of  it,*  the  parts  which  were  not  thus 
affected  responded  to  the  call  for  private  armed  vessels  with 
a  rich  though  sulky  generosity  which  astonished  the  peace 
party  in  England.  Traders  "delirious  with  disaffection" 
equipped  privateers,^  and  Salem  was  not  far  behind  Balti- 
more in  the  number  which  she  sent  out.  One  month  after 
the  declaration  of  war  a  little  volunteer  navy  of  sixty-five 
vessels  was  at  sea,  and  the  prizes  were  beginning  to  arrive 
almost  daily .^  "  Any  craft  that  could  keep  the  sea  in  fine 
weather  "  ^  set  out  to  watch  for  British  vessels  unsuspiciously 
approaching  the  coast,  and  scores  of  pilot-boats  armed  with 
one  or  perhaps  two  nine-  or  twelve-pound  guns,  reaped  rich 
harvests  during  the  first  few  weeks  of  the  war.  Our  ship- 
ping, of  course,  did  not  suffer  proportionately.  In  the 
first  place  there  was  less  of  it — less  even  than  usual,  for  a 
great  deal  of  it  had  been  converted  during  the  preceding  dec- 
ade into  nothing  more  substantial  than  French  Spoliation 
Claims;  and  besides,  the  provident  embargo  of  April  4, 
1812,^  just  before  the  declaration  of  war,  had  kept  a  great 
deal  of  what  still  remained  to  us  at  home.  Those  who  ob- 
jected to  the  war  as  suicidal  on  the  part  of  the  United  States 
saw  only  one  side  of  the  picture.  They  did  not  see,  and 
hence  derived  no  comfort  from,  the  exhaustion  under  which 
our  adversary  was  laboring.     Her  trade  taken  by  surprise, 

» See  midreih'i  Hist,  of  the  U.  S.,  III.,  p.  372. 

'  All  the  apothecaries  of  New  Bedford  refused  to  fill  the  medicine  chest  of  a 
ship's  doctor,  who  said  his  ship  was  a  privateer  which  had  come  into  New  Bedford 
to  refit.  For  its  encouragement  of  privateers  Baltimore  was  branded  by  the  Afer- 
cury  of  the  same  town  as  a  '*  sink  of  corruption"  and  the  "  Sodom  of  our  country." 
Ingersoll,  Second  War  with  Great  Britain,  Second  Series,  vol.  I.,  p.  31. 

'  Ibid^i  p.  26.  ^  Coggeshall,  ch.  ii. 

*  Henry  Adams,  Hist,  of  the  U,  S,,  VII.,  p.  314. 

•  2  C/,S,  Stats,  at  Z.,  p.  700. 
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her  prestige  lost  by  the  surrender  of  the  Guerriere^  gold  at 
30  per  cent,  premium,  wheat  nearly  five  dollars  a  bushel, 
Wellington  retreating  in  Spain  and  Napoleon  to  all  appear- 
ances about  to  crush  the  Czar/  the  most  sanguine  minds  in 
England  were  profoundly  uneasy.  In  18 13  the  outlook  be- 
came a  little  brighter.  Napoleon  was  evidently  beaten,  and 
the  danger  of  invasion  was  past ;  the  American  coast,  more- 
over, was  closely  blockaded,  and  the  pilot-boat  privateers 
were  abandoned  as  useless ;  but  the  distressed  state  of  the 
country  continued,  and  the  mercantile  and  shipping  classes, 
whose  arrogance  had  produced  the  Orders  in  Council  and 
brought  on  the  war,  raised  loud  cries  for  peace.  The  one 
force  that  produced  these  cries  for  peace  was  the  American 
privateers.  Not  the  American  army,  for  its  successes  were 
interrupted  and  indecisive ;  not  the  regular  navy,  for  its  de- 
struction of  British  prestige  maddened  while  it  did  not  ex- 
haust the  enemy ;  but  the  five  hundred  odd  clippers  which 
did  not  fight,  but  which  sailed  as  only  Yankee  clippers  can 
sail,  and  took,  and  burned,  and  destroyed — ^these  were  the 
real  peace-makers. 

Through  the  negligence  of  the  admiralty,  the  British 
cruisers  in  the  Windward  Islands  had  been  out  so  long  that 
their  copper  was  almost  oflT,  and  in  that  region,  in  conse- 
quence, our  privateers  became  **  so  daring  as  even  to  cut 
vessels  out  of  harbors  *  *  *  and  to  land  and  carry  ofT  cattle 
from  plantations'*' — ^a  source  of  great  mortification  to  the 
London  Times,  As  British  vessels  were  now  rarely  met  ex- 
cept armed  or  in  convoy,  the  privateers  of  181 3  were  larger 
and  stronger  than  those  of  181 2;  but  their  sailing  qualities 
are  universally  conceded  to  have  been  the  finest  in  the  world. 
In  a  light  breeze,  or  for  sailing  into  the  wind,  they  had  no 

*  Henry  Adams,  Hist,  of  the  U,  5.,  VII.,  p.  5. 

*  Letter  to  the  Times,  Dec.  30,  18x2;  quoted  in  Henry  Adams'  Hist,  of  the  L\ 

S,y  VII.,   p.    12. 
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rivals ;  and  it  was  not  unusual  for  them  to  sail  from  a  block- 
aded port  fearlessly  in  broad  day-light,  if  they  were  able  to 
get  the  blockading  squadron  to  leeward.  How  much  we 
depended  on  these  little  vessels  to  bring  about  a  disposition 
for  peace  in  England  before  Napoleon  was  crushed  and  we 
were  left  alone  against  her,  was  becoming  apparent  to  Con- 
gress, and  the  year  18 13  contains  quite  a  deal  of  "encourag- 
ing" legislation  of  all  kinds.  A  bounty  of  $25.00  for  each 
prisoner  taken  by  privateers  was  offered  on  Aug.  2,*  and 
increased  to  $100.00  in  March  of  the  next  year."*  The  his- 
tory of  the  privateer  pension  fund  begins  with  the  act  of 
June  26,  1 8 12,  which  directed  2  per  cent,  net  of  every 
prize  to  be  paid  over  to  the  collector  of  the  port  for  the  use 
of  widows,  etc. ;  the  distribution  was  regulated  by  the  acts 
of  Feb.  13  and  Aug.  2,  1813.3  The  system  of  destroying 
prizes  was  now  in  high  favor  in  the  Department  of  the  Navy. 
All  the  regular  war-vessels  were  practically  instructed  to  de- 
stroy their  prizes,  being  assured  by  the  Secretary  of  the 
Navy  that,  unless  very  valuable,  and  near  a  friendly  port, 
"  it  will  be  imprudent,  and  worse  than  useless,  to  attempt 
to  send  them  in."  ^  About  one-half  of  the  vessels  sent  in 
were  re-captured,  on  account  of  the  strictness  of  the 
blockade,  and  it  was  felt  to  be  a  great  pity  that  privateers, 
as  well  as  regular  war  vessels,  could  not  be  induced  to 
destroy  all  that  they  captured.  "  Encourage  them,"  wrote 
Jefferson — ^the  same  Jefferson,  by  the  way,  who  had  helped 
negotiate  the  treaty  of  1785  with  Prussia — "to  burn  their 
prizes,  and  let  the  public  pay  for  them.     They  will  cheat  us 

»  3  6^.  .S.  Stall,  at  Z.,  81.  '3  Stats,  at  L.,  105. 

^  2  Stats,  at  Z.,  799;  and  3  Stats,  at  Z.,  86.  See  also  the  Act  of  Mar.  4,  18 14, 
3  Stats.  atL.,  103. 

*  Instructions  to  commanders  of  the  Constitution^  the  Siren,  the  Rattlesnake  and 
Enterprise,  the  Peacock,  the  Wasp,  etc.  Am,  State  Papers,  /Vav.  Aff,,  I.,  pp.  375, 
376. 
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enormously.  No  matter ;  they  will  make  the  merchants  of 
England  feel,  and  squeal,  and  cry  out  for  peace."'  This  was 
the  true  principle.  By  an  act  of  March  3,  1813,'  Congress 
offered  to  pay,  to  any  persons  who  should  "burn,  sink  or 
destroy  *'  any  British  armed  vessel  of  war,  one-half  the  value 
of*  such  vessel.  Jefferson's  idea  was,  substantially,  the  ex- 
tension of  this  act  to  all  captured  vessels  whatsoever,  and 
such  an  extension  would,  it  is  conceived,  have  been  excel- 
lent economy.  One-half  the  value  of  the  prize  at  the  moment 
of  capture  was  fair,  because  the  chance  of  its  reaching  port 
safely  was  only  about  one-half ;  and  this  system  would  have 
prevented  the  weakening  of  privateers  by  the  constant  with- 
drawal of  prize  crews,  a  weakening  which  always  rendered 
them  inefficient  and  frequently  led  to  their  capture.  A 
bounty  of  this  sort,  coupled  with  positive  instructions  to  pri- 
vateers to  burn  their  prizes,  would  have  been  the  true  policy 
of  our  government ;  and  not,  as  Mr.  Henry  Adams  suggests, 
the  total  abolition  of  privateering  and  the  equipment  of  fifty 
sloops-of-war  like  the  Argus.3  Fifty  vessels,  however  well 
managed,  cannot  do  the  destructive  work  of  five  hundred ; 
and  moreover,  under  such  an  arrangement  as  the  one  sug- 
gested, privateers  would  be  quite  as  efficient  as  sloops-of-war, 
besides  costing  the  public  less.'*  The  burning  of  vessels  with- 
out trial  usually  produces  ill-feeling  and  diplomatic  diffi- 
culties, but  it  is  not  illogical  to  claim  it  as  a  belligerent 
right,  as  long  as  capture  of  enemies'  property  at  sea  is 
recognized.  The  vessel  burned  is  either  wholly  hostile, 
in  which  case  certainly  no  one  has  any  right  to  complain ; 
or  hostile  with  neutral   property  on  board,  in  which   case 

^Jefferson  to  Monroe,  Jan.  i,  1815,  Writings  ofjefferson^  VI.,  407  at  410. 

^2  U.S.  Stats,  at  Z.,  815.  '  Hist  of  the  U,  5.,  VII.,  p.  335. 

^  Mr.  Henry  Adams  says  (VII.,  p.  335)  that  the  privateers  cost  the  government 
more  than  than  the  sloops  would  have  cost»  on  account  of  the  pensions  and  boun- 
ties. He  forgets  that  the  sloops  too  would  have  had  to  have  pensions  and  bonn- 
ties,  besides  being  equipped  and  sailed  at  the  government's  expense. 
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the  neutral  takes  the  risk  of  the  destruction  of  the  vessel 
by  the  other  belligerent;  or  wholly  neutral  (the  fourth 
case  of  neutral  vessel  and  enemy  property  being  eliminated 
by  the  rule  Free  Ships  Free  Goods).  If  wholly  neu- 
tral, of  course,  it  would  unquestionably  be  an  outrage  to 
destroy  it,  unless,  indeed,  by  reason  of  some  irregularity  in 
its  papers,  its  neutrality  should  not  have  been  fairly  ap- 
parent. 

As  it  was,  the  privateers  burnt  a  good  many  vessels  with- 
out instructions.  The  Governor  Thompkins  and  the  Sur- 
prise each  destroyed  14;  the  Fox  and  the  famous  True- 
Blooded  Yankee  7  each ;  the  Grand  Turk  6,  and  nearly  every 
privateer  which  took  prizes  had  one  or  two  burnings  to  its 
score.* 

Privateering  in  18 14  was  very  popular  in  New  York. 
The  total  number  of  cruisers  sent  out  from  New  York  City 
during  the  war  was  120,  and  they  brought  in  275  prizes,  and 
sunk  and  destroyed  many  more."  One  New  York  privateer 
brought  in  booty  to  the  amount  of  $300,000,  after  having 
narrowly  escaped  from  seventeen  successive  British  pur- 
suers.3  So  much  was  cruising  against  the  British  coming  to 
be  regarded  as  a  sort  of  legitimate  commercial  business,  that 
in  October,  18 14,  the  legislature  of  New  York  passed  an 
"  Act  to  encourage  privateering  Associations  "^  which  con- 
tained the  most  elaborate  provisions  for  the  formation  of 
stock  corporations  to  carry  on  privateering.  By  this  time  the 
merchants  of  England  were  heartily  sick  of  the  war  and 
complained  bitterly,  sometimes  to  the  Admiralty,  sometimes 
to  the  Prince  Regent  himself.  The  British  Isles,  for  the 
second  time,  were  really  in  a  state  of  blockade ;  not  a  block- 

*  See  the  list  of  captures  in  Emmons'  Statistical  History  of  the  Navy  of  the  U,  S, 

*  Guernsey,  New  York  City  during  the  War  of  18 12,  Vol.  II.,  Appendix,  note  4. 
'  Lamb  and  Harrison,  Hist,  of  the  City  of  New  York,  p.  654. 

*  Laws  ofN,  Y.,  38th  Sess.,  chap.  xii. 
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ade  of  the  Napoleonic  kind,  but  of  a  substantial,  dangerous 
sort  which  caused  insurers  to  demand  the  enormous  pre- 
mium of  13  guineas  on  ;^iOO  across  the  Irish  Channel,  in 
spite  of  the  three  frigates  and  fourteen  sloops  which  were 
constantly  on  duty  protecting  it.*  At  Halifax,  insurance 
was  practically  refused;  sometimes  35  J^  per  cent,  was  paid. 
The  Morning  Chronicle  complained  that  "that  the  whole 
coast  of  Ireland  from  Wexford  round  by  Cape  Clear  to  Car- 
rickfergus  "  was  blockaded  by  **  a  few  petty  fly-by-nights."' 
In  spite  of  the  heavy  tax  paid  by  merchants  as  **  convoy 
duty,"  the  Admiralty  was  unable  to  afford  them  protection; 
the  Governor  Thompkins  cruised  leisurely  through  the 
channel,  burning  fourteen  vessels  in  her  passage,  and  the 
True- Blooded  Yankee  destroyed  twenty-seven  in  thirty- 
seven  days.  The  United  States  sloop-of-war  Argus  made 
her  headquarters  in  St.  George's  Channel  and  averaged  a 
prize  a  day;  everything  taken  was  burned,  under  the  in- 
structions before  quoted.  Undoubtedly  Great  Britain  was 
the  principal  sufferer  by  the  war;  moreover  the  situation  had 
become  somewhat  ludicrous,  for  the  Orders  in  Council  had 
long  been  repealed,  and  after  the  recent  naval  events  it  was 
hardly  necessary  for  Great  Britain  to  bind  herself  on  paper 
not  to  maltreat  American  vessels  in  the  future.  And  so,  for 
the  second  time,  a  peace  was  hastened,  if  its  very  terms  were 
not  influenced,  by  American  privateers. 

It  is  common  to  regard  the  Treaty  of  Ghent  as  a  technical 
if  not  a  substantial  humiliation  for  the  United  States,  because 
the  British  government  was  not  forced  into  a  formal  relin- 
quishment of  its  maritime  pretensions.  Indeed,  the  casual 
reader  of  the  treaty  could  not  but  gather  the  impression  that 
the  high  contracting  parties  had   been  engaged  in  a  very 

*  Coggeshall,  ch.  ix. 

'  Morning  Chronicle^  Aug.  31,  1814;   quoted  in  McMaster's  HisL  of  the  People 
of  the  U.  Sf  IV.,  p.  115. 
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bitter  boundary  dispute,  being  otherwise  on  excellent  terms. 
As  a  matter  of  fact,  of  course,  the  United  States  never  under- 
took to  secure  from  Great  Britain  a  paper  acknowledgment 
that  she  had  been  wrong.  The  war  was  resolved  upon 
simply  because  it  was  better  to  have  war  on  both  sides  than 
war  on  the  British  side  and  peace  on  our  own.^ 

During  the  war  of  181 2,  the  United  States  lost  some  five 
hundred  vessels.*  According  to  Emmons,  who  furnishes 
perhaps  the  most  reliable  statistics  of  our  privateers,  the 
latter  alone  took  from  the  British  317  ships,  538  brigs,  325 
schooners  and  161  sloops — 1,341  prizes  in  all.3  The  total 
number  of  prizes  at  sea  was  probably  even  greater  than  this,^ 
and  Emmons  does  not  count  those  made  on  the  Lakes.  The 
prizes  were,  of  course,  very  irregularly  distributed.  Out  of 
517  privateers  in  Emmons*  list,  only  209  are  recorded  as 
ever  having  taken  a  prize;  on  the  other  hand,  13  are  re- 
corded as  having  taken  over  20  prizes  each.  One  of  these, 
the  Yankee^  a  brig  from  Bristol,  realized  three  millions  from 
her  captures ;  they  consisted  of  nine  shipSy  twenty-five  brigs, 
five  schooners  and  one  sloop. 

Thus  we  emerged  from  a  naval  war  which  we  had  entered 
into  without  a  navy  and  prosecuted  against  the  strongest  naval 
power  in  the  world.  If  Mr.  Gallatin  went  too  far  when  he 
called  privateering  "  our  only  mode  of  warfare  against  Euro- 
pean nations  at  sea,*'  5  at  any  rate  we  must  agree  with  Presi- 
dent Pierce,  that  a  proposition  to  abolish  privateering,  while 

'  Madison's  Message,  June  i,  181 2.  *Coggeshall,  p.  395. 

■ 

»  Statistical  History  of  the  U.  S,  Navy, 

^Schouler  places  the  number  at  1,750  {Hist,  of  the  U.  S,,  II.,  455  n.),  and  In- 
gersoll  at  2,425  (  War  of  1812,  p.  1x7).  Coggeshall  also  says  it  exceeded  2,000 
(P*  395)*  Probably,  however,  Ingersoll's  and  Coggeshall's  figures  are  swelled  by 
captures  of  American  vessels  sailing  under  British  licenses,  of  which  a  great  many 
were  taken  and  condemned. 

^Speech  of  Feb.  10,  1797,  Adams'  Gallatin,  170;   Whart.,  Dig.,  §  385. 
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the  right  of  capture  of  private  property  at  sea  remains  at  all, 
is  a  proposition  to  which  "this  government  could  never 
listen." ' 

^  Pierce,  Second  Annual  Message^  1854,  Whart.,  Dig,^  §  385. 
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CHAPTER  I 


THE   DECLARATION   OF   PARIS 


The  excesses  of  the  Napoleonic  wars  had  aroused  in  the 
habitually  neutral  states  an  unconquerable  aversion  to  priva- 
teers, which  was  strikingly  evidenced  at  the  opening  of  the 
Crimean  war.  The  petty  states  of  Germany,  with  one 
accord,  shut  their  ports  to  all  private-armed  vessels  and  their 
prizes.*  At  the  same  time,  the  peculiar  and  almost  unnat- 
ural Anglo-French  alliance  was  fraught  with  happy  conse- 
quences for  neutrals.  The  British  government,  in  deference 
to  the  wishes  of  its  ally,  abandoned  during  the  war  its 
ancient  objections  to  the  rule  that  free  ships  make  free, 
goods ;  and  both  powers  announced  their  intention  not  to 
issue  "letters  of  marque"  at  all."  The  sacrifice  thus  oflfered 
up  at  the  shrine  of  Neutrality  was  not,  it  is  true,  a  very  great 
one ;  for  the  geographical  position  of  Russia  rendered  her 
so  susceptible  to  blockades  that  the  trade  in  Russian  bottoms, 
never  very  large,  was  practically  annihilated  altogether  by  a 
single  strong  fleet  at  the  entrance  to  the  Baltic ;  and  priva- 
teers, if  any  had  been  commissioned,  would  have  had  to  live 
on  neutrals  or  starve.  But  the  forbearance,  on  the  part  of 
England  at  least,  was  so  unusual,  that  when  the  plenipoten- 

'  Cf,  the  ProcL  of  the  Senate  of  Hamburg,  Apr.  26,  1854  (distress  excepted) ; 
Procl.  of  the  Senate  of  Lubeck,  Apr.  24,  1854  (distress  excepted);  Ordinance  of 
the  Senate  of  Bremen,  Apr.  28,  1854;  Law  of  Hanover,  May  5,  1854;  Ord.  of 
Grand  Duke  of  Mecklenburg-Schwerin,  Apr.  26,  1854;  .and,  similarly,  the  Decla- 
ration of  the  Emperor  of  Hayti,  Nov.  18, 1854.  British  and  For,  SU  Paper Sy  Vol. 
45,  pp.  1 269-1 277. 

*  British  and  For,  St,  Papers^  Vol.  46,  p.  36. 
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tiaries  assembled  at  Paris  to  agree  on  the  terms  of  peace,  the 
smaller  states  were  filled  with  hopes  that  something  exceed- 
ingly liberal,  and  for  the  general  good  of  Europe,  was  about 
to  be  accomplished. 

The  proceedings  of  the  Congress  were  characterized  by 
more  fraternity  and  good  humor  than  is  usual  in  the  discus- 
sion of  questions  relating  to  the  Ottoman  Empire.  The  neu- 
tralization of  the  Black  Sea,  the  regulations  about  the  Danube, 
and  the  admission  of  Turkey  into  the  "European  Concert," 
so  increased  the  spirit  of  union  among  the  plenipotentiaries 
that  by  the  time  the  Treaty  of  Peace  was  ready,  they  were 
prepared  to  entertain  any  liberal  idea  that  their  president, 
Count  Walewski,  had  to  propose.  The  gratifying  results  of 
the  war,  the  maritime  part  of  which  had  been  conducted  en- 
tirely upon  French  principles,  led  the  latter  to  propose  the 
permanent  incorporation  of  those  principles  into  Interna- 
tional Law.  During  the  seance  of  April  8,  1856,  Walewski, 
referring  to  the  work  of  the  Congress  of  Westphalia  in  estab- 
lishing freedom  of  conscience,  and  that  of  the  Congress  of 
Vienna  in  abolishing  the  slave  trade  and  opening  the  rivers 
of  Europe,  remarked  that  it  would  be  **  worthy  of  the  Con- 
gress of  Paris  to  end  certain  disputes  of  too  long  standing 
{mettre  fin  a  de  trop  longues  dissidences)  by  laying  the  foun- 
dations of  a  uniform  maritime  law,  in  time  of  war."  ^  He 
then  suggested  the  four  principles  which  were  afterwards  in- 
corporated in  the  Declaration,  the  first  being  the  '*  abolition 
of  privateering." 

Lord  Clarendon  for  England  announced  the  readiness  of 
his  government  to  surrender  their  ancient  rights  and  unite 
in  a'  declaration  that  free  ships  make  free  goods,  on  condi- 
tion that  privateering  should  be  abolished, 

Orloff,  for  Russia,  and   Buol,  for  Austria,  promised  to  ob- 

'^  Brit,  and  For,  St,  Paper Sy  Vol.  46,  p.  120;  Gourdon,  Hist,  du  Congrh  de 
PariSy  p.  113. 
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tain  instructions  from  their  governments;  and  the  senior 
plenipotentiary  from  Prussia,  the  Baron  Manteuffel,  prom- 
ised the  consent  of  his  in  advance.  At  the  next  conference, 
April  14,  all  the  plenipotentiaries  declared  themselves  author- 
ized to  unite  in  the  following 

DECLARATION 

«    «    « 

"  The  Plenipotentiaries, 

"  Considering, 

**That  maritime  law  in  time  of  war  has  been  for  a  long 

time  the  subject  of  unfortunate  controversies, 

«  «  « 

''  That  it  is  advantageous,  in  consequence,  to  establish  a 

uniform  doctrine  on  a  point  so  important, 

«  «  « 

have  issued  the  following  solemn  declaration : 

**  1st.  Privateering  is  and  remains  abolished; 

i5^2nd.  The  neutral  flag  protects  the  enemy's  goods,  except 
contraband  of  war ; 

•*^rd.  Neutral  goods,  except  contraband  of  war,  are  not 
subject  to  seizure  under  the  enemy's  flag ; 

"  4th.  Blockades,  to  be  binding,  must  be  effective ;  i,  e.y 
maintained  by  a  force  sufficient  to  render  approach  to  the 
enemy's  coast  really  dangerous. 

"  The  governments  of  the  undersigned  plenipotentiaries 
engage  themselves  to  bring  this  declaration  to  the  attention 
of  those  States  which  have  not  been  invited  to  participate  in 
the  Congress  of  Paris,  and  to  invite  them  to  accede  to  it. 

"  Convinced  that  the  maxims  which  they  have  proclaimed 
cannot  but  be  received  with  gratitude  by  the  whole  world, 
the  undersigned  plenipotentiaries  have  no  doubt  that  the 
eflforts  of  their  Governments  to  make  their  adoption  general 
will  be  crowned  with  full  success. 
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"  The  present  declaration  is  not  and  shall  not  be  binding 
except  among  the  Powers  which  have  signed  or  may  accede 
to  it." 

On  the  1 6th  of  April  the  signatures  of  the  plenipotentaries 
were  formally  affixed,  and  the  seven  governments  of  France, 
Great  Britain,  Russia,  Prussia,  Austria,  Sardinia  and  the 
Porte  stood  committed  to  the  Declaration.  On  the  propo- 
sition of  Walewski,  *'  and  recognizing  that,  it  is  to  the 
common  interest  to  maintain  the  indivisibility  of  the  four 
principles  mentioned  in  the  declaration  signed  to-day,  MM, 
the  plenipotentiaries  agree  that  the  Powers  which  have  signed 
or  may  accede  to  it  shall  not  enter  for  the  future,  into  any 
arrangement  concerning  the  law  of  neutrals  in  time  of  war, 
which  does  not  rest  on  all  four  of  the  principles  of  the  said 
declaration."*  The  Russian  plenipotentiaries  suggested  that 
this  agreement  ought  not  to  interfere  with  any  previous  con- 
ventions; which  suggestion  was  fully  approved  by  the 
others. 

^To  the  casual  reader  the  Declaration,  in  its  completed 
form,  is  apt  to  seem  a  monumentum  aere  perennius  to  the 
wisdom,  as  well  as  the  philanthropy,  of  its  authors.  It  can- 
not be  denied,  however,  that  closer  examination  discloses 
much  that  calls  for  criticism.  The  professed  object  of  the 
plenipotentiaries  was  to  establish  a '' uniform  doctrine"  on 
an  ** important  point"  which  had  long  been  the  subject  of 
**  unfortunate  controversies."  Of  the  four  principles  enun- 
ciated, only  one,  the  principle  that  free  ships  make  free 
goods,  came  within  this  description.  The  third  and  fourth 
principles  had  been  perfectly  settled  before,  and  the  contrary 
of  the  first,  that  is,  that  all  nations  have  a  right  to  fit  out 
privateers,  had  never  been  questioned ;  so  that  these  three 
principles  must  have  been  introduced  into  the  declaration 
for  some  other  purpose  than  td  settle  **  unfortunate  contro- 

*  Protocol  24,  Br,  and  For,  SL  Paper s^  Vol.  46,  p.  137. 
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versies."  Then  the  "  indivisibility "  of  the  four  principles  t^ 
is,  to  say  the  least,  unnatural;  and  if  the  plenipoten- 
tiaries considered  its  admission  necessary  for  accession 
to  the  Declaration,  it  was  at  any  rate  questionable  policy 
to  bind  themselves  not  to  *•  enter,  for  the  future,  into 
any  arrangement  concerning  the  law  of  neutrals  in  time  of 
war,  which  does  not  rest  on  all  four  of  the  principles  of  the 
said  Declaration."  It  will  readily  be  seen  that  this  agree- 
ment prevents  any  signatory  power  from  engaging  separately 
with  a  non-signatory  one  for  the  observance  of  principles 
(3)  and  (4),  although  the  latter  were  simply  declaratory  of 
existing  International  Law;  or  of  principle  (2),  although 
the  two  powers  might  consistently  have  practised  it,  and 
might  have  included  it  in  all  their  former  treaties.  It  was, 
indeed,  rather  a  defect  in  the  declaration  to  include  princi- 
ples (3)  and  (4)  at  all,  especially  when  there  was,  as  there 
is  yet,  a  crying  need  for  the  definition  of  contraband,  which 
the  Declaration  left  untouched.  The  reason  for  coupling 
principles  (i)  and  (2)  was  not  a  logical,  but  a  diplomatic 
one.  Great  Britain,  as  the  strongest  naval  power,  had  the 
greatest  interest  in  abolishing  privateering,  and  without  its 
abolition  would  never  have  consented  that  free  ships  should 
make  free  goods.  Of  course,  if  the  principles  were  to  be 
severable,  other  powers  would  be  enabled  to  avail  themselves 
of  her  concession  without  paying  her  price;  which  would 
indeed  be  unfair.  But  that  does  not  excuse  the  prohibition 
— suggested  by  Count  Walewski  himself — to  enter  into  sep- 
arate agreements;  which  strongly  savors  of  discourtesy 
toward  non-signatory  powers.  Still  further,  it  would  have 
been,  it  is  submitted,  in  much  better  taste  to  word  the  first 
article  more  like  a  treaty  and  less  like  a  statute.  "  La  course 
est  et  demeure  abolie "  was  a  very  broad  statement ;  it  is 
not  too  much  to  say  that,  in  1856  at  any  rate,  it  was  a  false 
statement;  since  it  assumed  that  a  principle  absolutely  new 
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and  untried  was  thereby,  with  the  support  of  only  seven 
powers,  definitely  incorporated  into  International  Law.  It 
must  be  remembered  that  the  first  article  was  the  only  one 
which  contained  an  innovation ;  for  (3)  and  (4)  were  already 
admitted  by  all,  and  (2)  by  all  except  two  powers  (Great 
Britain  and  Spain)";  yet  it  is  precisely  this  first  article  which 
is  worded  in  the  most  sweeping  and  uncompromising  way. 
It  was,  indeed,  this  first  article  which  was  the  chef  d'auvre 
of  the  Paris  Congress. 

It  is  impossible  to  suppose  that  the  seven  great  powers 
who  signed  the  Declaration  of  1856  were  moved  by  philan- 
thropy merely.  The  philanthropic  motive  was  perhaps 
strongest  in  France,  which  has,  indeed,  always  led  the  way 
toward  a  liberal  maritime  policy,  and  whose  political  philos- 
ophy was  dominated  by  men  who  had  already  come  to  look 
with  disfavor  upon  the  capture  of  private  property  at  sea  in 
any  way  at  all.  But  even  France  had  other  motives  for  her 
conduct.  Her  navy  was  the  second  in  the  world,  and  con- 
stantly increasing ;  and  the  Declaration,  therefore,  gave  her 
a  tremendous  advantage  in  a  maritime  war  with  any  of  her 
neighbors  except  England.  Moreover  the  French  privateer, 
when  he  existed,  was  of  a  more  uncontrollable  and  piratical 
type  than  the  privateer  of  England  or  America ;  and  several 
decades  of  spoliation  claims  had  suggested  to  the  French 
nation  that  perhaps  it  was  better  to  save  the  money  which 
they  would  have  to  pay  for  his  depredations,  and  use  it 
toward  carrying  on  the  war.  As  for  the  other  powers, 
Russia,  Prussia,  Austria  and  Sardinia  were  no  privateering 
states,  and  had  more  to  fear  from  them  as  neutrals  than  to 

■ 

gain  from  them  as  belligerents ;  moreover,  they  received  the 
great  concession.  Free  Ships  Free  Goods ;  and  Turkey  was 
too  young  a  member  of  the  '*  Concert "  to  thwart,  by  any 
undue  display  of  individuality,  the  wishes  of  all  its  guardians. 
The  attitude  of  England,  after  the  Declaration  was  signed, 
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was  somewhat  peculiar.  It  is  to  be  remembered  that  the 
authority  of  the  British  plenipotentiaries  was  only  that  of  the 
ministry,  who  had  not,  in  spite  of  the  great  importance  of  the 
principles  involved,  considered  it  necessary  to  gain  the  ap- 
probation of  the  House  of  Commons,  much  less  that  of  the 
House  of  Lords,  before  taking  the  final  step.  Before  very 
long  there  began  to  be  an  unpleasant  feeling  that  England 
had  been  trapped,  as  the  publication  of  the  statistics  of  the 
Russian  war  showed  how  much  more  unfavorable  to  England 
than  had  at  first  been  thought  was  the  rule  Free  Ships 
Free  Goods.  One  opposition  journal  declared  "  Clarendon 
and  his  colleagues,"  for  agreeing  to  the  second  article,  '*  guilty 
of  a  deliberate  act  of  treason  against  the  state,  for  which  they 
should  have  been  impeached," '  and  Mr.  Lindsay  said  openly 
in  the  House  of  Commons  that ''  he  did  not  wish  to  throw 
aside  a  solemn  declaration,  but  he  said  the  people  of  this 
country  would  not  abide  by  it,  and  would  appeal  to  the  House 
for  its  abrogation;'' '  "  and  it  yet  remains  to  be  seen,"  he  said 
later  in  a  letter  to  Lord  John  Russell,  "whether  the  chief 
states  of  the  Christian  world  would,  by  force  of  arms,  inter- 
pose *  *  *."  3  The  prevailing  opinion,  however,  was  that 
of  Lord  John  Russell,  that  the  Declaration  was  a  fait  accompli^ 
and  that,  without  regard  to  the  possibility  of  coercion,  a 
breach  of  faith  could  not  mend  matters. 

With  its  virtues  and  its  faults,  the  Declaration  was  sub- 
mitted for  approbation  to  all  the  principal  states  of  the  world, 
even  to  some  non-maritime  states.  Nearly  all  returned  a 
favorable  answer  within  a  few  months.  Hanover  and  the 
Two  Sicilies  were  the  first  to  accede,  both  notifying  the  Cab- 
inet of  Paris  of  their  intention  on  May  3 1 ;  then  followed,  in 
order,  the  Papal  States  (June  2),  Electoral  Hesse   (June 

^  lumdon  Morning  Herald^  Aog.  21, 1856. 

'  Quoted  by  Aegidi  &  Klauhold,  J¥H  Schiff  unUr  Feindes  FJaggi,  p.  34. 

•  Ibid^  p.  45. 
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4),  Tuscany  (June  5),  Belgium  (June  6),  the  Netherlands 
(June  7),  Oldenburg  and  Saxe-Altenburg  (June  9),  Sweden 
and  Norway  (June  10),  Bremen  and  the  Grand  Duchy  of 
Hesse  (June  11),  Saxony  (June  16),  Nassau  (June  18), 
Lubeck  and  Greece  (June  ^),  Saxe-Weimar  and  Saxe- 
Coburg-Gotha  (June  22),  Denmark  and  Wiirtemberg  (June 
25),  Bavaria  (July  4),  the  German  Confederation  (July  10), 
Mecklenburg-Schwerin  (July  22),  Portugal  (July  28),  Baden 
(July  30),  Chili  (August  13),  Parma  (August  20),  Mecklen- 
burg-Strelitz  (August  25),  Guatemala  (August  30),  Hayti 
(September  17),  Argentine  Confederation  (October  i), 
Ecuador  (December  6),  Peru  (November  23,  1857),  Bruns- 
wick (December  7,  1857),  Brazil  (March  18,  1858),  and 
Switzerland  (July  28,  1858)/  The  notifications  of  accession 
are  rather  interesting  documents.  Many  of  them  state  no 
reason ;  a  great  many  descant  upon  the  advantages  of  the 
Declaration  from  the  point  of  view  of  philanthropy ;  *  still 
others,  such  as  those  of  Chili,  Denmark,  the  Two  Sicilies, 
the  Netherlands,  and  Portugal,  call  attention,  with  much 
pride,  to  the  fact  that  the  principles  just  adopted  have 
always  been  proclaimed  by  their  governments ;  Baden,  Ba- 
varia  and  Wiirtemberg  are  thankful  that  there  are  to  be  no 
more  conflicts'  about  privateers ;  Guatemala  frankly  calls  the 
Declaration  a  guarantee  for  weak  nations;  the  Duke  of  Tus- 
cany goes  so  far  as  to  say  that  he  will  regard  the  principles 
as  making  part  of  his  International  Law — though  it  is  doubt- 
ful whether  by  this  expression  any  intention  is  signified  to 
enforce  them  against  non-acceding  powers.    The  word  "  his  " 

'  British  and  For,  SL  Papers,  Vol.  48,  pp.  134-162. 

'  Denmark  says  its  **  justice  is  so  evident "  (p.  143) ;  Greece  considers  it 
(p.  147)  a  **  veritable  conqudte  de  la  justice  et  de  la  science  du  droit  sur  les 
maximes  diff^remment  con^ues;"  it  is  rigorous  justice  according  to  Guatemala 
(p.  148) ;  Hanover  calls  it ''  un  des  plus  beaux  monuments  de  la  civilisation 
modeme"  (p.  149). 
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{son)  would  seem  to  save  the  remark  from  the  appearance 
of  a  threat  which  it  would  otherwise  possess. 

Of  all  the  powers  invited  to  accede  to  the  Declaration,  ^ 
only  Spain,  Mexico,  and  the  United  States  returned  any 
answer  but  an  unqualified  affirmative.  With  long  coast 
lines  and  weak  navies,  none  of  these  powers  could  afford  un- 
conditionally to  abandon  privateering ;  and  Spain  was  not 
remarkably  anxious  to  establish  the  rule  Free  Ships  Free 
Goods,  having  usually  contended  for  the  contrary  in  her 
palmiest  days.  The  Spanish  nation,  moreover,  seems  to 
have  entertained  grave  doubts  as  to  the  disinterestedness  of 
the  greater  maritime  states  in  proposing  the  change.*  '  The 
position  of  the  United  States  was  a  difficult  one.  Always 
the  advocates  of  a  liberal  maritime  law,  it  was  impossible  for 
us  to  rest  in  such  bad  company  as  that  of  Spain  and  Mexico ; 
on  the  other  hand  President  Pierce  had  firmly  declared  his 
intention  not  to  agree  to  the  abolition  of  privateering  while 
capture  of  private  property  at  sea  was  allowed  at  all.'  On 
the  28th  of  July,  1856,  Mr.  Marcy,  Secretary  of  State,  wrote 
his  famous  letter  to  the  Comte  de  Sartiges.3  After  ably 
criticising  the  Declaration,  pointing  out  the  unfairness  of  its 
operation  as  between  powers  with  weak  navies  and  those 
with  strong  ones,  and  referring  to  the  growing  tendency  of 
modern  times  to  separate  the  government  from  the  individual, 
of  which  the  Declaration  itself  was  an  example,  Mr.  Marcy 
abruptly  asks  why  not  go  the  whole  way  ?  Why  not 
exempt  private  property  at  sea  entirely,  and  thus  render  the 
laws  of  war  at  sea  consistent  with  the  laws  of  war  on  land  ? 
/"The  President,  therefore,"  says  Mr.  Marcy,  "proposes 
to  add  to  the  first  proposition  in  the  'declaration'  of  the 
Congress  of  Paris,  the  following  words :  '  And  that  {sic)  the 

^  Cf.  the  Cronica,  Oct.  6,  1856. 

'  Message  of  Dec.  4,  1854. 

'  Senate  Exec,  Doc,  No.  104,  34th  Cong.,  1st  Sess. 
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private  property  of  the  subjects  or  citizens  of  a  belligerent 
on  the  high  seas  shall  be  exempted  from  seizure  by  public 
armed  vessels  of  the  other  belligerent,  except  it  be  contra- 
band.'" And  he  concludes  with  the  hope  that  the  amend- 
ment will  be  accepted,  or  that  the  United  States  will  be 
allowed  to  join  in  principles  (2),  (3),  and  (4)  while  holding 
aloof  from  principle  ( i )  ;  and  with  a  casual  suggestion  that  it 
would  be  as  well,  in  furthering  the  great  purpose  of  confining 
the  hardships  of  war  entirely  to  the  belligerents,  to  abolish 
the  law  of  contraband. 

This  letter  of  Mr.  Marcy^s,  at  one  stroke,  took  the  United 
States  out  of  the  unpleasant  position  of  appearing  to  obstruct 
progress,  and  enabled  it,  instead  of  being  left  an  unwilling 
straggler,  to  pose  as  the  leader  of  the  van.  The  logic  of  the 
position,  from  an  international  point  of  view,  was  irresistible. 
It  was  difficult  for  the  supporters  of  the  Declaration  as  it 
stood  to  give  any  legal  reason  for  abolishing  privateering, 
while  they  recognized  the  general  liability  of  private  prop- 
erty at  sea  to  capture.  The  arguments  against  privateering 
were  open  to  the  criticism  that  they  were  arguments  from 
the  abuse  of  a  thing  against  its  use,  and  that  what  privateer- 
ing really  needed  was  not  abolition,  but  regulation.  On  the 
other  hand,  the  world  had  been  drifting  toward  the  principle 
of  the  amendment  for  years.  A  numerical  majority  of  the 
nations  of  the  earth  was  certainly  in  favor  of  it.  Sooner  or 
later,  if  the  future  of  Internationa  LaW  was  to  be  judged  by 
its  past,  it  would  have  to  come  f  why  should  it  not  come 
from  the  Paris  Congress? 

The  Declaration  of  Paris  was  unquestionably  an  advance 

— Mr.    Marcy's   proposition   was   an   advance   still  greater 

— and   yet   it   is   a   matter   of  grave   doubt   whether   even 

the   latter   presented    the   true   solution   of    the    difficulty 

/  for  the   United   States.     From  the   international   point  of 

.   view,  the  Marcy  proposition  was  most  commendable ;  from 
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the  point  of  view  of  American  diplomacy,  it  is  doubtful  j 
whether  it  was  wise.  Pending  the  replies  of  foreign  nations, 
the  letter  was  vigorously  discussed  by  the  entire  American 
press.  Some  papers  went  so  far  as  to  declare  the  proposed 
declaration  unconstitutional.  They  maintained  that  no 
power  was  given  to  the  President  and  Senate  to  declare 
away  a  belligerent  right  that  existed  at  the  formation  of  the 
Constitution;  that  it  was  even  doubtful  whether  the  right 
could  be  abolished  by  constitutional  amendment,  since,  they 
said,  it  might  well  be  one  of  the  rights  which  the  Declaration 
of  Independence  had  referred  to  as  inalienable  I*  It  was 
soon  seen,  however,  that  this  objection  was  untenable,  nearly 
all  our  treaties  having  surrendered  some  right  that  "  existed 
at  the  formation  of  the  Constitution,"  in  exchange  for  simi- 
lar concessions  on  the  part  of  other  nations.  A  more  valid 
objection  was  that  the  amendment  as  worded  annihilated  the 
Declaration,  making  articles  (i),  (2)  and  (3),  or  articles 
(2)  and  (3)  at  any  rate,  unnecessary  and  tautological,  so 
that  it  would  be  scarcely  proper  to  adopt  it  as  an  ''  amend- 
ment "  in  the  form  presented."  Even  this,  however,  was  an 
objection  only  to  the  form  of  Marcy's  idea,  and  not  to  the 
idea  itself.  The  genuine  and  serious  objection,  from  an 
American  point  of  view,  was  that  Marcy's  idea  of  exemption 
extended  only  to  the  high  seas,  and  thus  left  untouched  the 
system  of  commercial  blockade.^     The  consequences  would 

^  Cf,  lite  National  Intelligencer^  Apr.  15,  1857;  London  Morning  Herald^ 
Sept  4,  1856. 

^London  Globe ^  Dec.  22,  1856. 

^London  Spectator ^  Aug.  30;  London  Morning  Herald^  Sept  4;  Wash' 
ington  Union,  April  28,  1857;  N,  Y.  journal  of  Commerce,  Dec.  5  (amend- 
ment not  safe  unless  blockades  [meaning  probably  commercial  blockades]  are 
abolished);  London  Times,  JvHy  16,  1857  (would  have  given  England  mairimnm 
efficiency  of  nayy  and  minimum  risk  to  commerce).  The  Manchester  Examiner 
and  Times,  however,  Nov.  26,  1856,  believed  that  Marcy's  principle,  pushed  to 
its  legitimate  conclusions,  would  have  entailed  the  abolition  of  all  blockades. 
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be  disastrous  in  case  of  war  with  Great  Britain  or  France, 
for  although  they  could  not  capture  our  property  on  the  high 
seas,  they  could,  with  their  immense  navies,  keep  a  great 
deal  of  it  in  our  ports,  while  we,  not  powerful  enough  at  sea 
to  blockade  their  coasts,  would  have  no  means  of  retalia- 
tion. The  amendment  as  worded  by  Mr.  Marcy,  therefore, 
presented  in  one  respect  a  false  issue,  and  would  have  been 
almost  as  unequal  in  its  operation  as  the  Declaration  itself. 
The  English  Press  was  almost  evenly  divided/  but  most  of 
the  continental  papers  approved  the  amendment  as  offered.' 
Marcy  pushed  the  proposition  vigorously,  as  indeed  he  did 
all  things.  At  the  same  time,  it  appears  that  he  did  his 
utmost  to  prevent  the  smaller  states  which  had  not  yet 
acceded  to  the  original  Declaration,  from  doing  so.  "  It 
does  appear  Jto  me,"  wrote  Marcy  to  Dallas,  Aug.  4,  1856,3 
"  that  the  proceedings  of  the  Congress  at  Paris  were  resorted 

*  See  for  the  amendment — 

London  Morning  Chronicle,  Aug.  23  and  Sept.  2, 1856;  Telegraph,  A.yxg.  21 ; 
EveninfT  Star,  Aug.  28;  Shipping  and  Merc.  Gazette,  Aug.  20;  Daily  A'fws, 
Aug.  27;  71mes,  Sept  3;  Star,'Soy.  25;  Manchester  Examiner, 'Sov.  26;  L^eds 
Mercury,  Nov.  27,  etc. 

Against  the  amendment — 

London  Standard,  Aug.  20;  same,  Nov.  25;  Glode,  Dec,  22;  Morning  Herald, 
Aug.  21;  same,  Sept.  4;  Morning  Post,  Aug.  21;  same,  Aug.  22; same,  Aug.  23 
(Marcy  amendment  too  favorable  to  the  U.  S.) ;  same,  Nov.  26;  (not  practical: 
England  would  enlarge  her  definition  of  contraband  and  so  continue  to  capture 
private  property),  etc. 

*  See,  for  the  amendment — 

AUgemeine  Zeitung,  May  7,  1856  (Decl.  not  fair);  same,  Oct.  21;  Cologne 
Gazette,  Sept  3  (but  see  same,  May  11);  VAssemblie  Nationale,  Nov. — ; 
La  Presse  Beige,  Sept.  5,  1856  (cannot  escape  from  Marcy's  dilemma:  allow  pri- 
vateering, or  else  no  capture  at  all);  Le  Constitutionnel,iytc,  16  (amendment 
good,  but  not  new);  V Independence  Beige,  Aug.  27  (cabinet  of  Washington 
justified  in  looking  to  its  interest)  Le  Nord,  June  12,  etc. 

Against  the  amendment — 

Paris  Pays,  in  Brussels  Le  Nord,  Aug.  23  (U.  S.  selfish) ;  Paris  Sihle,  Aug. 
27  (threatens  U.  S.  with  coercion),  etc. 

•MS. 
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to  as  a  device  to  defeat  our  negotiations  on  the  2nd  and  3rd 
principles  of  the  Declaration.  It  was  not  necessary  that  I 
should  more  distinctly  indicate  that  than  I  have  done  in  the 
replies.  In  order  to  put  our  Ministers  abroad  in  possession 
of  our  views  for  the  purposes  of  enabling  them  to  prevent  as 
far  as  possible  other  Powers  from  acceding  to  the  Declaration^ 
*  *  *  I  shall  send  copies  of  the  document  to  them  ♦  •  ♦  ." 
These  eflforts,  apparently,  bore  but  little  fruit.  In  Brazil's 
notification  of  accession,  March  18,  1858,  Sr.  Da  Silva  Paran- 
hos  does  indeed  express  his  approbation  of  the  amendment ; 
but  Brazil  accedes  nevertheless.  On  Nov.  24,  1856,  Marcy 
wrote  to  Dallas  that  he  had  received  a  dispatch  from  Mr. 
Mason  at  Paris  declaring  that  the  imperial  government  would 
accept  the  amendment,  and  adding,  "Russia  has  already 
done  so — and  several  other  powers  have  received  it  with 
favor.  If  there  is  sturdy  resistance  in  any  quarter  it  will 
come  from  England."' 

Thus  matters  stood  when  the  Pierce  cabinet  retired  in 
March,  1857.  In  mercantile  and  shipping  circles  Marcy  was 
hailed  as  the  champion  of  humanity  and  progress ;  a  splendid 
dinner  was  tendered  to  him  by  the  prominent  merchants  of 
Baltimore,^  and  the  members  of  the  New  York  Chamber  of 
Commerce,  as  individuals,  united  in  a  petition  to  President- 
elect Buchanan  to  retain  him  in  office.3  Buchanan,  how- 
ever, observed  the  danger  to  the  United  States  that  lurked 
in  the  proposed  amendment  perhaps  more  clearly  than  its 
philanthropic  author,  and  caused  the  British  Government  to 
be  notified  that  the  United  States  would  be  pleased  to  con- 
sider the  negotiations  suspended.  The  friends  of  Marcy, 
comparing  the  attitude  of  the  President  with^  his  utterances 

^  Marcy  to  Dallas,  MS. 

'  Baltimore  Sun^  March  29,  1857. 

'  Troy  Budget^  Feb.  7,  1857. 
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while  ambassador  at  the  Court  of  St.  James/  declared  that 
he  was  simply  about  to  propose  an  amendment  to  the 
amendment,  abolishing  commercial  blockades  ;"*  but  un- 
fortunately, he  never  did,  and  the  United  States  remained 
outside  the  pale  of  the  Declaration  at  the  outbreak  of  the 
Civil  War. 

^  ^  The  time  will  arrive/'  Mr.  Buchanan  had  then  said,  ^  when  war  against  pri- 
vate property  on  the  ocean  will  be  entirely  proscribed  by  all  civilized  nations*  as 
it  has  already  been  apon  land."  See  W.  M.  Addison,  "  Ought  Private  Vessels  to 
be  Exempt  from  Capture  in  Time  of  War?  The  Negative  Maintained"  (Balti- 
more,  1856). 

»  Cf,  the  Boiton  Traveller ^  Aug.  5, 1857;  and  the  N,  Y.  Journal  of  Commerce^ 
July  31, 1857. 


CHAPTER  II 

THE  WORKING  OF  THE  DECLARATION 

A  PRIORI  the  Declaration  of  Paris  seems  to  have,  on  its 
practical  side,  three  weak  points. 

The  first  is  the  vagueness  of  the  term  "privateering"  {la 
course),  lUdscy,  in  his  letter  to  Sartiges,  predicted  that  this 
would  infallibly  lead  to  more  "  unfortunate  controversies " 
than  the  Declaration  assumed  to  end.  Weak  maritime  states, 
he  declared,  would  evade  the  first  article  by  pretending  to 
clothe  with  a  public  character  the  vessels  of  their  merchant 
marine,  and  privateering  would  simply  be  carried  on  in  the 
name  of  the  state,  although  in  fact  no  more  subject  to  cen- 
tral control  than  formerly.  Marcy  could  not,  or  would  not, 
see  any  remedy  for  this  condition  of  things.  **  Every  na- 
tion," said  he,  "  would  have  an  undoubted  right  to  declare 
what  vessels  should  constitute  its  navy,  and  what  should  be 
requisite  to  give  them  the  character  of  public  ships,"  and 
from  the  nation's  owh  decision  he  did  not  see  that  there  could 
be  any  appeal. 

The  second  weakness  is  the  impossibility  of  securing  the 
proper  observance  of  the  second  article  in  the  absence  of  an 
authoritative  definition  of  contraband.  Under  the  present 
practice,  what  is  or  is  not  contraband  depends  upon  the 
wishes  of  the  belligerents  as  announced  from  time  to  time 
during  the  war.  Constant  opportunity  is  thus  afforded  for  a 
strong  maritime  power,  such  as  England,  to  continue  the 
encroachments  upon  neutral  rights  which  the  Declaration 
was  intended  to  check ;  and,  by  increasing  the  number  of 
373]  153 
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contraband  articles  indefinitely,  practically  to  destroy  the 
rule  that  free  ships  make  free  goods. 

The  third  weakness  is  the  impossibility  of  confining  the 
binding  effect  of  the  Declaration  to  *'  the  Powers  which  have 
signed  or  may  accede  to  it."  Of  course,  there  is  no  difficulty 
in  understanding  that  in  case  of  war  between  England  and 
Spain,  for  example,  England  would  be  entitled,  in  spite  of 
the  Declaration,  to  fit  out  privateers.  But  suppose  war  be- 
tween England  on  the  one  hand  and  allied  France  and  Spain 
on  the  other ;  if  the  first  power  issued  letters  of  mark  against 
Spain,  the  adventurers  bearing  them  would  have  no  right  to 
interfere  with  French  vessels  and  yet  would  be  subject  to 
capture  by  every  French  man-of-war ;  so  that  England  would 
be  at  a  disadvantage  after  all.  The  inequality  with  which  the 
Declaration  operates  is  quite  as  noticeable  with  regard  to 
article  (2).  The  United  States,  for  example,  is  not  a  party 
to  the  Declaration ;  yet  in  case  of  war  between  two  signatory 
powers  the  United  States  would  be  the  party  really  most 
benefited  by  article  (2),  for  both  belligerents  would  entrust 
a  large  part  of  their  merchandise  to  American,  as  neutral, 
bottoms  where,  under  the  Declaration,  they  would  be  safe. 
It  is  true  that  neither  belligerent  owes  any  duty,  under  the 
Declaration,  to  the  United  States ;  but  each  owes  a  duty  to 
the  other,^  which  the  remaining  parties  to  the  Declaration 
would  not  permit  to  be  violated.  Similarly,  if  war  occurred 
between  England  and  the  United  States,  we  might  safely 
entrust  our  goods  to  French  bottoms,  while  our  adversary 
could   not ;  except,  indeed,  for  the  accidental  fact  that  we 

^Originally  the  foes  of  the  Declaration  denied  this;  they  said  {that  at  between 
the  belligerents  themselves,  the  Declaration,  like  all  treaties,  was  abrogated  by  the 
war.  This  was  urged  several  times  quite  seriously  in  the  House  of  Commons. 
There  are,  of  course,  two  obvious  answers.  The  Declaration  is  not,  in  any  cor- 
rect  sense,  a  treaty  (though  the  first  article,  at  any  rate,  would  have  been  a  much 
more  appropriate  subject  for  a  treaty  than  for  a  declaration) ;  and  if  it  were,  trea- 
ties made  in  contemplation  of  war  always  survive. 
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recognize  Free  Ships  Free  Goods  aside  from  any  of  the 
doings  of  the  Paris  Congress. 

In  the  less  than  half  a  century  which  has  elapsed  since 
the  Declaration,  not  a  few  questions  of  interpretation  have 
arisen ;  and  what  has  been,  gives  us  a  foretaste  of  what  may 
be. 

•^  When  the  civil  war  broke  out  in  the  United  States,  and 
the   government  at  Richmond  announced   its  intention  to 
issue   letters  of  mark,  the  greatest  consternation  was  pro- 
duced in  the  North.     Had  the  United  States  acceded  to  the 
Declaration  of  Paris,  it  was  reflected,  the  Southern  States, 
then  certainly  part  of  the  Union,  would  have  been  bound  by 
it,  and  we  might  justly  have  invoked  the  assistance  of  foreign 
nations  to  prevent  its  violation.     As  it  was,  the  immense 
commerce  of  the  North  was  exposed,  and  there  was  no  way 
of  retaliating  on  the  Southerners  by  sea.     In  deference  to 
the  popular  outcry,  Mr.  Seward,  even  at  the  eleventh  hour, 
ofTered    to   accede   to   the   Declaration ;    with   the   Marcy 
amendment,  if  acceptable;    if  otherwise,  without  it.^     The  — 
whole  of  the  correspondence  on  the  subject  was  conducted 
in  thoroughly  diplomatic  style,  carefully  avoiding  all  direct 
mention  of  the  question  at  issue — namely,  whether,  in  case 
of  the  accession  of  the  United   States,  the  other  signatory 
powers  would  lend  their  assistance  to  keep  the  seas  clear  of 
Confederate  privateers.    The  interchange  of  notes  convinced 
Mr.  Seward  that  such  assistance  would  not  be  given,  and  the 
offer  was  withdrawn.     The  attitude  of  England  and  France 
was  unquestionably  a  correct  one.     The  President's  Procla- 
mation   of   Blockade    (April    19)   had    practically,  though 
not  formally,"  recognized  the  existence  of  a  state  of  war  be- 
tween the  North  and  the  South ;  that  is,  recognized  the  bel- 
ligerency of  the  Confederates;   and  as  soon  as  the  latter 

^  Circular  of  April  24,  1861;  Dip,  Cor,  (i 861),  p.  34.  '  I  / 

•  Cf.  Case  of  the  U.  S.  at  Geneva,  p.  25.  „ 
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became  belligerents,  the  power  of  the  Washington  govern- 
ment to  sign  away  their  belligerent  rights  fell  to  the  ground. 
It  is,  perhaps,  tortlinate  that  Mr.  Seward's  offer  was  not  ac- 
cepted ;  if  it  had  been,  we  should  have  been  bound  to  the 
Declaration  to-day,  and  very  little  of  the  injury  inflicted  upon 
our  commerce  would  have  been  prevented.  As  it  was,  the 
Alabama  was  not  a  "  privateer,"  for  Captain  Semmes  held 
a  commission  in  the  "Confederate  navy."' 

The  next  case  that  occurred  involving  the  Declaration  was 
a  still  simpler  one.  In  1865  it  was  agreed,  as  a  matter  of 
course,  that  Chili,  although  a  party  to  the  Declaration,  might 
commission  privateers  against  Spain,  which  was  not.' 

In  the  Franco-German  war  several  interesting  questions 
arose.  The  King  of  Prussia,  on  July  18,  1S70,  issued  a 
famous  decree,  announcing  that  the  Frussiaa  navy  would 
not  make  war  upon  French  merchant  vessels.^  Both  Prussia 
and  France  had,  for  a  long  time,  favored  the  abolition  of  the 
capture  of  private  property  at  sea,  and  the  former, 
unable  to  protect  her  commerce,  thought  this  as  good  an 
occasion  as  any  to  begin.  The  attitude  of  Prussia  was 
warmly  commended  by  the  United  States,  particularly  be- 
cause she  had  made  no  condition  with  regard  to  reciprocity,^ 
but  France  unfortunately  lost  her  philanthropy  at  the  critical 
moment,  and  contented  herself  with  observing  the  Declara* 
tion  of  Paris;   and  later  the  Prussian  decree  was  repealed. 

The  advantages  enjoyed  by  non  signatory  powers  like  the 
United  States,  with  large  potential  carrying  trades,  became 
apparent  when  France  announced  that  although  the  United 
States  and  Spain  had  not  signed  the  Declaration,  they  were 

•  Cf.  Semmei,  Cruise  of  Ike  Alabama  and  Sumter  (New  York,  1864),  p.  106. 
'Mr.  Tbompaon  to  Earl  Rutsell,  Sepl.  30,  1S65,  enclosiDg  Chilian  instmction* 
to  piiTUeen,  Sept.  26,  1865.    Br.  and  For.  Slale  Papers,  *ol,  5.  p.  750. 
'  British  and  For.  St.  Papers,  »ol.  60,  p.  923. 
■Fuh  toBaionGerolt,  Jnl;  «,  tSyo,  Br.  and  Fiir.  St.  P.,  vol.  61,  p.  677. 
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not  to  be  excepted  from  the  provisions  of  Article  (2).'   This, 
as  has  been  shown,  was  a  necessary  consequence  of  the  De- 
claration itself ;  any  other  attitude  on  the  part  of  the  French 
government  would  have  given  just  ground  for  offense  to 
Prussia.     Thus,  one  of  the  three  weaknesses  became  appar- 
ent.     The  disputes  as  to  the  right  of  the  Germans  to  treat 
coal  as  contraband,  which  fill  the  British  and  Foreign  State 
Papers  relating  to  this  period,  showed,  in  some  slight  degree, 
how  serious  the  second  weakness  might  become,  especially 
if  England  were  to  uphold  the  belligerent  right  against  Ger- 
many, instead  of  Germany  against  England^  From  our  point 
of  view,  however,  the  most  interesting  dispute  was  that  which 
arose  upon  the  meaning  of  the  word  "  Privateering." 

On  July  23,  1870,  the  Prussian  government  notified  that 
of  Grreat  Britain  that  the  Declaration  of  Paris  was  considered 
valid  and  to  be  observed  "  throughout  the  whole  of  the  States 
of  the  North  German  Confederation." '  On  the  very  next  day 
(July  24),  the  King,  acting  under  the  advice  of  the  Chan-, 
cellor,  issued  a  decree  purporting  to  provide  for  the  estab- 
lishment of  a  volunteer  navy.  All  German  seamen  and 
ship-owners  were  called  upon  to  place  themselves  at  the  ser- 
vice of  the  fatherland.  The  vessels  were  to  be  hired  by  the 
state,  and  one-tenth  of  their  value  paid  to  the  owners  as  de- 
posit ;  in  case  of  loss,  the  other  nine-tenths  was  to  be  paid ; 
in  case  of  restoration,  the  one-tenth  paid  was  to  be  reckoned 
as  hire.  The  owner  was  to  hire  a  crew^  the  crews  were  to 
enter  the  Federal  navy  for  the  war,  wear  its  uniform  and 
badge  of  rank,  take  oath  to  the  articles  of  war,  receive  pen- 
sions at  the  regular  standard,  and,  if  desired,  obtain  per- 

"^  Journal  Officid^  July  25,  1870;  Berth^my  to  Fish,  Aug.  3, 1870,  U,  S,  For, 
Rel,  (i 870) ,  p.  1 36.  See,  similarly,  the  Rnssian  decree  of  the  ^{th  May,  1877,  and 
the  Turkish  decision  of  the  ist  of  May,  1877.  £r,  and  For,  Si,  P.,  yoL  68,  pp. 
921,  924. 

*  Bismarck  to  Loftns,  Br,  and  For,  Si,  P,,  vol.  60,  p.  924. 
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French  government,'  declined  to  do  anything  more  than  ad- 
monish Prussia  not  to  allow  the  distinction  to  fade.  As  a 
matter  of  fact,  no  Prussian  volunteer  navy  was  ever  formed,  ■ 
but  if  it  had  been,  no  reasonable  construction  of  the  Declara- 
tion of  Paris  would  have  been  violated.  At  most,  the  Prussian 
Government  was  too  economical  in  employing  the  same  per- 
sons as  purveyors  of  ships  and  recruiting  agents ;  but  the 
vessels  hired  could  not  have  been  privateers  for  quite  a  num- 
ber of  reasons:  (i)  they  were  actually,  by  virtue  of  the 
contract  of  hiring,  public  vessels  for  the  time  being,  fitted 
and  armed  and  sent  forth  at  the  public  expense;  (2)  their 
crews  were  actually  public  servants,  having  no  right  to  cruise 
anywhere  except  under  orders,  and  subject  to  the  same  dis- 
cipline as  the  regular  navy;  and  (3)  they  were  designed 
for  the  work  of  a  regular  navy,  and  forbidden  in  fact  to  prey 
on  private  property  at  all.  Under  these  circumstances  the 
abuses  which  the  first  article  of  the  Declaration  sought  to 
prevent,  would  have  been  quite  impossible.^  But  the  action 
of  Prussia  confirms  Mr.  Marcy's  prediction  as  to  the  use 
which  weak  maritime  states,  in  the  wars  of  the  future,  will 
make  of  their  merchant  marines,  and  gives  us  an  idea  just 
how  much  of  privateering  is,  and  remains,  abolished. 
'^  The  Declaration  of  Paris  is  truly,  as  Mr.  Marcy  said,  a 
half-way  measure.  It  is  inchoate,  unfinished,  and,  it  cannot 
be  denied,  somewhat  faulty,  as  the  first  steps  of  all  great  re- 
forms  have  been.  But  to  call  it  an  epoch-making  event,  or 
a  red-letter  day  in  the  calendar  of  the  Law  of  Nations,  would 
be  superfluous.  Perhaps  that  which  is  to  come — the  aboli- 
tion of  all  capture  of  private  property  at  sea,  including  the 
abolition  of  commercial  blockades — is  easier  than  that  which 
has  already  been  accomplished.  In  International  Law,  as  in 
other  things,  it  is  the  first  step  that  costs.     But  in  honoring. 

^  GranvUle  to  Lavelette,  Aug.  24, 1870.    Br,  and  For,  St  i'.,  toL  61,  p.  694. 
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Walewski  and  Bourqueney,  Buol  and  Hubner,  Clarendon 
and  Cowley,  Orloff  and  Brunnow,  Cavour  and  Villamarinay 
Manteuffel  and  Hatzfeldt,  Aali-Pacha  and  Mehemmed- 
Djemil-Bey,  as  men  well  abreast  of  their  time,  it  will  always 
be  a  pleasure  for  Americans  to  remember  our  own  Secretary 
of  State,  who  was — ^we  do  not  know  yet  how  many — years 
ahead  of  it. 
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CHAPTER  I 


INTRODUCTION 


Public  administration  in  Massachusetts  may  be  divided 
into  two  great  periods;  (i)  the  period  of  settlement  and  de- 
centralization, and  (2)  the  period  of  the  elimination  of  dis- 
tance and  centralization.  The  first  movement  began  with 
the  settlement  of  the  colony,  was  at  its  height  during  the 
eighteenth  century,  and  came  to  an  end  during  the  first  half 
of  the  present  century :  the  second  had  its  beginnings  in  the 
first  half  of  the  present  century  and  still  continues. 

I .  Period  of  Settlement  and  Decentralization.  The  first  was 
a  period  of  expansion :  population  was  spreading  over  the 
outlying  territory.  From  1700  to  1770,  one  hundred  and 
sixty-eight  new  towns  were  incorporated.*  Within  the  town 
a  process  of  decentralization  and  division  was  going  on. 
When  a  settlement  was  made  in  an  outlying  portion  of  a 
town,  it  was  set  oflf  as  a  district,  a  precinct  or  a  parish." 
After  it  became  fully  developed,  reproducing  in  itself  the 
conditions  of  the  parent  society,  maintaining  its  own  school 
and  meeting  house,  it  was  set  off  as  a  separate  town.  In 
this  way  many  towns  have  been  repeatedly  divided ;  at  least 
eleven  towns  have  been  formed  either  in  whole  or  in  part 
from  the  original  territory  of  the  town  of  Dedham.  At  first 
the  homes  of  the  inhabitants  were  compactly  centered  about 

^Martin,  Tht  EvoluiUn  of  the  AfassachuseUs  Public  ScHmI  System,  p.  74. 

'Channing,  Town  and  County  Government  in  the  En^ish  Colonies  of  NorA   | 
America,  pp.  36,  37. 
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the  mill,  the  school  and  the  meeting  house,'  and  each  towns- 
man had,  not  too  distant  for  oversight,  his  acres  of  meadow, 
upland,  tillage,  and  woodland.'  But  when  concentration  for 
defense  was  no  longer  necessary  the  farming  population 
spread  out  over  a  wider  area.  Many  of  the  new  agricultural 
towns  had  no  center  of  population,  the  homes  of  the  inhabi- 
tants being  widely  scattered  upon  their  respective  farms.  In 
others  population  was  grouped  about  a  number  of  isolated 
hamlets,  but  there  was  no  main  nucleus  of  population.  (^  It 
now  became  inconvenient  for  all  the  townsmen  to  send  their 
children  to  a  central  school,  or  for  them  to  attend  a  central 
church.  Gradually,  therefore,  the  town  administration  was 
largely  decentralized.  School  districts,  road  districts  and 
parishes  were  formed,  and  many  of  the  functions  formerly 
performed  by  the  general  town  meeting  were  now  turned 
over  to  the  inhabitants  of  the  different  districts. 

The  same  movement  is  seen  in  the  central  administration. 
The  functions  of  the  central  administration  were  chiefly 
military  and  judicial.  At  first  these  matters  were  centrally 
administered  by  the  general  court,  the  governor  and  his 
assistants.  But  as  the  settlements  became  scattered  and 
communication  was  very  difficult,  it  was  found  inconvenient 
to  administer  all  these  matters  from  a  single  center.  Ac- 
cordingly the  colony  was  divided,  first  into  court  districts, 
then  into  military  districts,  and  finally,  in  1643,  the  shire  or 
county  was  formed.^N  Legislation  continued  to  be  centralized, 
but  the  laws  centrally  enacted  were  now  administered  by 
local  town  and  county  officials.  The  difRculties  of  transpor- 
tation and  communication  were  such  that  efficient  central 

'  For  better  defense  in  case  of  attack  by  the  Indians,  the  general  court  forbade 
the  building  of  dwellings  distant  more  than  half  a  mile  from  the  meeting  house. 
Cohny  Records^  v.  i,  p.  181. 

'  Ellis,  Puritan  Age  in  Mass.^  p.  253. 

'  Channing,  ef.  ci/,,  pp.  34,  35. 
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control  was  out  of  the  question.  \  Decentralization  came 
because  under  the  conditions  local  administration  was  more 
efficient  than  central/) 

Nevertheless  this  was  a  most  unsatisfactory  condition* 
The  towns  paid  but  little  attention  to  many  statutes  of  the 
legislature.  In  order  to  bring  them  under  control,  the 
statutes  went  more  and  more  into  detail,  prescribing 
minutely  the  duties  of  each  officer  and  affixing  penalties  for 
non-compliance.  Nevertheless  the  enforcement  of  general 
laws  continued  practically  to  be  a  matter  of  local  choice* 
But  these  detailed  statutes  had  indirectly  a  very  serious 
effect  upon  the  position  of  the  town.  The  town  was  origi* 
nally  not  an  authority  of  specific  and  enumerated  powers, 
but  of  general  powers.  The  towns  at  first  sprang  up  and 
attended  to  the  ordering  of  their  own  affairs  without  the 
authorization  of  the  general  court.  The  law  of  1635  merely 
recognizes  existing  practices.  It  gives  the  towns  control 
over  their  own  organization  and  power  to  make  ''such 
orders  as  may  concern  the  well  ordering  of  their  own  towns, 
not  repugnant  to  the  laws  and  orders  here  established  by  the 
general  court."*    The  towns  were  autonomous. 

With  the  decentralization  of  the  commonwealth  adminis- 
tration and  the  consequent  attempt  to  control  local  officials 
in  the  administration  of  general  laws,  all  this  was  gradually 
changed.  The  detailed  statutes  definitely  fixed  the  organi- 
zation of  the  town  and  the  duties  of  many  of  its  officers.  As 
the  habit  of  legislative  regulation  grew  stronger,  the  legisla- 
ture no  longer  distinguished  clearly  between  general  interests 
and  those  which  were  purely  local,  but  regulated  all  matters 
indiscriminately.  The  towns  once  autonomous  gradually 
became  so  bound  up  in  the  meshes  of  detailed  legislation 

^  In  1820  Maine,  formerly  a  part  of  Massachusetts,  became  a  separate  state. 
•  Colony  Records^  v,  i,  p.  172. 
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that  they  could  neither  make  any  change  in  their  organiza- 
tion nor  undertake  any  new  function  without  express  author- 
ization of  the  legislature.  The  town  instead  of  being  an 
authority  of  general  powers  became  an  authority  of  enumer- 
ated powers.* 

2.  The  Elimination  of  Distance  and  Centralization.  Early 
in  the  present  century  great  dynamic  forces  were  set  at  work, 
which  were  destined  to  bring  about  a  complete  reconstruc- 
tion of  the  existing  social  structure.  Of  these,  improvements 
in  transportation  and  communication  were  the  most  vital. 
The  movement  began  in  Massachusetts  with  the  construction 
of  turnpikes  between  the  larger  towns ;  then  followed,  in  quick 
succession,  the  steamboat,  the  railroad  and  the  teleg^ph. 
These  were  soon  followed  by  the  horse  railway,  cheap  post- 
age, the  telephone,  the  electric  railway  and  the  bicycle. 
The  tendency  of  the  railroad,  the  telegraph  and  cheap  and 
quick  postal  service  was  to  bring  about  a  concentration 
which  was  attended  by  the  congestion  of  population  in  cities 
and  the  depopulation  of  the  rural  towns.  The  electric  rail- 
way, the  telephone  and  the  bicycle  came  to  counteract  these 
evils ;  while  their  tendency  is  strongly  toward  the  centraliza- 
tion of  business,  it  is  also  toward  the  diffusion  of  habitations. 

These  great  socializing  forces,  going  hand  in  hand  with  the 
development  of  the  factory  system  and  improvements  in 
machinery,  made  possible  a  vastly  higher  organization  of 
society  than  was  possible  under  a  stage-coach  regime.  The 
existing  structure  had  to  be  transformed ;  labor  and  capital 
had  to  be  withdrawn  from  their  isolated  employments  and 
concentrated  in  large  centers,  in  order  to  reap  the  advantages 

'  The  rule  at  present  is  that  every  exercise  of  anthority  on  the  part  of  a  city  or 
town  most  rest  either  on  some  express  statutory  provision,  or  upon  long  continued 
custom  and  usage.  A  few  municipal  powers  have  never  become  statutory;  they 
are  survivals  of  a  time  when  the  municipality  had  a  general  grant  of  power.  See 
Spaulding  v.  Lowell,  23  Pickering,  71,  77,  78. 
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of  the  greater  division  of  labor  and  co-operation  now  made 
possible.  The  result  was  a  movement  of  labor  and  capital, 
of  population  and  wealth,  from  the  country  to  the  city. 
Moreover,  in  the  localization  of  the  agricultural  industry, 
resulting  from  the  opening  up  of  the  fertile  plains  of  the 
West,  many  farmers  were  compelled  to  abandon  their  farms 
and  move  to  the  West  or  to  the  city.  Since  about  i860 
many  of  the  small  towns  have  declined  steadily ;  while  the 
cities  have  grown  as  steadily  and  at  a  much  more  rapid  rate. 
In  1890,  143  out  of  a  total  of  351  cities  and  towns,  showed  a 
smaller  population  than  in  1865.  There  were  134  towns  in 
which  the  annual  product  derived  from  agriculture  exceeded 
that  derived  from  manufactures ;  and  these  towns  contained 
a  population  of  156,408  in  1865,  and  of  147,823  in  1890,  a 
decline  of  5.49  per  cent*  The  following  table  gives  the 
number  of  towns  showing  a  decline  in  population  during 
each  of  the  decennial  periods,  from  1865  to  1895 : 


Decennial  Period. 

Total  number 

ol  cities  and 

towns. 

Towns  showing 
a  decline  in 
population. 

Aggregate 
decline. 

Percentage 
decline. 

i86c— 9C  •  • 

34a 
34« 
353 

142 

"53 
H3 

106^361 

34»675 
29,426 

34.38 
13.10 

13.08 

»i>w5-75  •• 

187c— 8c  

*"/5^5 

i88c-oc 

moo^-vj 

In  1 790  less  than  five  per  cent,  of  the  population  lived  in 
cities  or  towns  of  over  twelve  thousand ;  by  1855  the  number 
had  increased  to  forty  per  cent.,  and  in  189$  it  was  sixty- 
five  per  cent.     This  is  shown  by  the  following  table : 


1  Horace  G.  Wadlin,  The  Growth  of  Cities  in  Massackusetis.    American  Statis- 
tical Association  Publications,  ▼.  2,  p.  166. 
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Economic  reorganization  necessitates  political  reorgani* 
zation. 

First.  The  economic  organization  has  become  vastly  more 
complex,  and  manifestly  the  complexity  of  the  political 
organization  must  keep  pace  with  the  complexity  of  the  re- 
lations that  it  is  its  function  to  regulate.  A  countless  num- 
ber of  new  wants  have  arisen,  most  of  which  have  been 
supplied  by  private  enterprise,  but  many  have  required  the 
direct  or  the  indirect  intervention  of  government.  Under 
eighteenth  century  conditions  the  degree  of  technical  and 
scientific  knowledge  required  for  both  industrial  and  public 
administration  was  comparatively  slight;  now  the  highest 
technical  and  scientific  service  is  required  for  the  proper  ad- 
ministration of  both  public  and  industrial  affairs. 

Second.  Progress  in  the  elimination  of  distance  has  tended 
toward  centralization  in  public  administration,  no  less  than 
toward  the  centralization  or  organization  of  industry.  The 
benefits  of  increased  specialization  can  usually  be  obtained 
only  by  a  more  comprehensive  organization,  by  a  wider 
market  or  a  larger  administrative  district. 

Third.  The  circle  of  common  interests  has  in  many  cases 
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been  greatly  extended.  That  which  was  the  common  inter- 
est of  the  district  has  become  the  common  interest  of  the 
town ;  the  common  interest  of  the  town  has  become  that  of 
a  number  of  towns,  or  of  the  entire  commonwealth ;  the 
common  interest  of  the  commonwealth  has  become  that  of 
a  group  of  commonwealths  or  of  the  entire  nation. 

These  changes  demanded  a  complete  political  reorganiza- 
tion ;  a  reorganization  of  the  internal  affairs  of  the  munici- 
palities and  the  commonwealth,  a  redistribution  of  functions 
between  the  municipalities  and  the  commonwealth,  and  a 
readjustment  of  territorial  lines.  It  was  now  that  the  move- 
ment that  has  been  noted  in  the  preceding  period,  the  de- 
centralization of  state  administration  and  the  change  in  the 
position  of  the  municipality  from  an  authority  of  general  to 
an  authority  of  enumerated  powers,  became  a  factor  of  tre- 
mendous importance.  This  reorganization,  which  might 
have  taken  place  with  something  of  the  ease  and  promptness 
with  which  the  industrial  reconstruction  was  effected,  was  ef- 
fected but  partially  and  tardily.  The  readjustment  of  the 
municipal  organization  demanded  by  the  rapidly  changing 
conditions,  instead  of  taking  place  automatically  with  the 
changing  needs  of  the  municipality,  was  brought  about,  if  at 
all,  by  the  tardy  and  arbitrary  methods  of  special  legislation. 
The  proper  subjects  of  commonwealth  administration  and 
supervision  had  greatly  increased ;  but  the  commonwealth, 
instead  of  directly  administering  or  supervising  these  matters 
through  its  own  officials,  continued  for  a  time  its  policy  of 
devolving  their  administration  upon  local  officials.  The 
hands  of  both  the  municipalities  and  the  commonwealth  were 
thus  eflfectually  tied ;  neither  was  autonomous.  The  muni- 
cipalities were  dependent  on  the  commonwealth  legislature 
for  the  exercise  of  all  legislative  power ;  the  commonwealth 
was  dependent  on  municipal  officials  for  the  administration 
of  its  laws.  Legislation  was  centralized  and  administration 
decentralized. 
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It  is  this  condition  that  is  believed  to  be  a  prime  cause  of 
the  general  disorganization  throughout  the  United  States,  in 
commonwealth  and  especially  in  municipal  government 
This  study  of  Massachusetts  administration  is  presented  be- 
cause it  is  believed  that  this  state  has  made  the  greatest  pro- 
gress towards  a  rational  solution  of  the  problem.  As  we 
have  seen  that  the  evil  condition  was  brought  about  by  the 
decentralized  administration  of  matters  of  general  concern 
and  regarding  which  there  was  not  a  complete  identity  of 
interest  between  the  municipality  and  the  commonwealth,  it 
is  obvious  that  the  first  step  in  its  removal  must  be  a  cen- 
tralization in  the  administration  of  all  such  matters.  Until 
this  is  done  it  is  premature  to  demancT  municipal  home  rule ; 
the  legislature  must  continue  to  interfere  continually  in  the 
organization  and  administration  of  municipal  affairs.  Massa- 
chusetts has  made  considerable  progress  in  the  direction 
of  a  more  centralized  administration;  and  with  a  clearer 
appreciation  of  the  problem  it  would  soon  be  ripe  for  the 
granting  of  a  large  sphere  of  autonomy  to  its  municipalities. 


CHAPTER  II 


PUBLIC   SCHOOLS 


The  evolution  of  the  public  school  administration  natur- 
ally divides  itself  into  the  two  grand  periods  that  have  al- 
ready been  noted.  During  the  first  period  there  was  little 
attempt  at  central  regulation,  and  local  control  gradually 
passed  from  the  towns  to  the  districts.  During  the  second 
period  a  considerable  degree  of  central  supervision  and  regu- 
lation has  been  developed  and  the  district  system  has  been 
abolished. 

I .  Period  of  Decentralization, 

For  nearly  twenty  years  after  the  settlement  of  Salem  in 
1628,  no  law  was  passed  by  the  general  court  relating  to 
the  establishment  and  maintenance  of  schools.  Not  until 
1647  were  the  towns  required,  or  even  expressly  authorized 
by  law,  to  maintain  schools.  Yet  previous  to  this  time 
schools  had  been  voluntarily  established  in  all  the  principal 
towns.  Boston  established  a  school  in  1635.  The  school 
system  thus  voluntarily  established  was  soon  recognized  by 
the  general  court  as  a  matter  not  purely  of  local  but  of  gen- 
eral concern. 

The  school  law  of  1647  is  concise  but  strong.  It  requires 
simply  that  each  town  of  fifty  householders  shall  maintain  a 
school  for  the  teaching  of  reading  and  writing,  and  that  each 
town  of  one  hundred  householders  shall  maintain  a  school  in 
which  students  may  be  fitted  for  Harvard  College.  With 
this  general  requirement,  the  demands  of  central  control  were 
satisfied :  each  town  was  left  free  to  organize  and  manage  its 
403]  »9 
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school  affairs  in  its  own  way.  The  duty  to  maintain  schools 
was  imposed  on  the  town  in  its  corporate  capacity  and  not 
upon  any  particular  officer  or  board,  and  the  schools  could  be 
supported  through  fees,  taxes  or  special  funds.  This  simple 
law,  with  a  few  minor  amendments,  sets  forth  the  relation  of 
the  commonwealth  to  the  public  school  for  a  period  of  one 
hundred  and  forty-two  years. 

The  enforcement  of  the  law  was  left  to  the  courts.     For 
failure  to  maintain   a   grammar   school*  a   penalty  of    five 
pounds  was  imposed ;   the  amount  thus  forfeited  going  to 
the  support  of  the  nearest  grammar  school  of  an  adjoining, 
town.    In  1671  the  penalty  was  doubled.*    In  1701  the  gen- 
eral court,  after  declaring  the  observance  of  the  law  "  to  be 
shamefully  neglected  by  divers  towns,  and  the  penalty  there- 
fore not*  required/' again  doubled  the  penalty;  and  it  was 
made  the  duty  of  county  justices  of  the  peace  "to  take  effect- 
ual care  that  the  laws  respecting  schools  and  school-masters 
be  duly  observed,"  and  county  grand  juries  were  also  speci- 
ally charged  with  the  enforcement  of  the  law."     Many  of  the 
smaller  towns  felt  the  support  of  a  grammar  school  to  be  an 
unnecessary  burden,  and  persistently  refused  to  maintain  it, 
although  repeatedly  fined  for  their  n^glect.^     On  June  17, 
1 7 1 8,  the  general  court,  after  affirming  that  **  by  sad  experience 
it  is  found  that  many  towns  that  not  only  are  obliged  by  law, 
but  are  very  able  to  support  a  grammar  school,  yet  choose 
rather  to  incur  and  pay  the  fine  or  penalty  than  maintain  a 
grammar  school,"  ordered  that  the  penalty  be  greatly  in- 
creased.^   This  attempt  was  also  unsuccessful,  and  in  1789 
the  requirements  of  the  law  were  considerably  reduced. 

Development  of  the  School  District,  fflis  has  already  been 

*  Colony  Records,  v.  4,  p.  486.  *  Province  Laws,  v.  i,  p.  470. 

'  The  grammar  school,  so-called,  was  really  a  preparatory  school  for  Harvard 
College. 

*  Ibid.,  V.  2,  p.  100. 
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notedi  until  about  the  beginning  of  the  eighteenth  century,  | 
the  population  of  the  town  was  compactly  centered  about 
the  town  meeting  house.'  Now  a  new  epoch  began.  The 
settlers  became  widely  scattered  upon  their  respective  farms. 
These  new  conditions  made  changes  necessary  in  the 
former  system,  and  the  broad  powers  vested  in  the  towns 
enabled  them  at  once  to  meet  these  new  demands  without 
having  to  await  the  action  of  a  distant  legislature.  As  the 
children  could  no  longer  gather  at  a  central  school  it  was 
decided  to  send  the  school  to  them.  The  schoolmaster,  in- 
stead of  holding  the  school  throughout  the  year  at  some 
central  place,  was  now  directed  to  teach  for  a  certain  portion 
of  the  year  in  each  of  several  places.  We  thus  have  a  mov- 
ing or  itinerant  school.  Gradually  school  houses  were  es- 
tablished in  various  places,  the  districts  became  well  defined ; 
and  the  school  tax  levied  by  the  town,  instead  of  being  ex- 
pended under  the  direct  supervision  of  the  town  meeting 
and  the  school  committee,  was  apportioned  among  the  sev- 
eral districts.  Each  district  was  allowed  to  draw  its  share  of 
the  school  money  and  expend  it  as  it  saw  fit.  This  latter 
stage  was  reached  in  s^e  of  the  towns  about  the  middle  of 
the  eighteenth  century^ 

In  1789,3  this  custom  which  had  then  existed  in  many  of 
the  towns  for  almost  fifty  years,  was  at  length  recognized 
and  crystalized  by  legislative  enactment.  In  1800  school 
districts  were  given  power  to  levy  taxes  for  the  erection  and 
repair  of  school  houses,  but  the  power  to  tax  for  the  main- 
tenance of  schools  has  always  remained  with  the  town.'^  In 
181 7  the  district  was  made  a  corporation,  with  power  to  hold 
property,  to  sue  and  be  sued.^ 

The  development  of  the  district  system  is  usually  con- 
demned as  an  unmitigated  evil ;  the  period  in  which  it  flour- 
ished  is   usually   regarded   as   one   of    disintegration    and 

^  See  above,  p.  1 1.  '  Martin,  op.  cit,  p.  77. 

^ActSf  1789,  c.  19.  ^Ibid,^  1799-1800,  c.  66.  ^  Ibid,,  1817,  c.  14. 
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degeneracy.  Yet  it  should  be  borne  in  mind  that  the  argu- 
ments that  are  now  so  convincing  in  favor  of  a  more  central- 
ized system  of  school  administration,  have  very  little  weight 
when  applied  to  eighteenth  century  conditions.  A  more 
centralized  system  is  now  favored,  because  with  it  a  better 
classification,  and  skilled  instruction  and  supervision  can  be 
secured,  and  the  wealth  of  the  richer  districts  can  be  drawn 
upon  to  help  bear  the  burdens  of  the  poorer.  But  in  the 
eighteenth  century  pedagogy  was  practically  an  unknown 
science  and  skilled  supervision  an  unknown  art ;  while  wealth 
was  much  more  evenly  distributed  than  it  is  at  present 
Centralization  under  such  conditions  would  have  been  as 
premature  as  would  have  been  the  organization  of  laborers 
into  large  factories  before  machinery  supplanted  hand  labor. 
It  would  have  been  centralization  merely  for  the  sake  of  cen- 
tralization, and  would  have  been  gained  at  the  expense  of 
individual  vigor  and  future  progress. 

2.  Period  of  Centralization, 

The  law  of  1789'  was  the  most  detailed  school  law  that  had 
yet  been  enacted.  For  the  most  part,  however,  it  was  simply 
a  codification  of  practices  and  customs  that  had  been  freely 
developed  in  the  towns  and  districts.  Early  in  the  nineteenth 
century  there  was  a  marked  development  of  interest  in  edu- 
cation. Industrial  progress  was  attended  by  an  increased 
interest  in  social  conditions.  The  school  problem  began  to 
be  more  carefully  studied,  the  importance  of  education  to  the 
commonwealth  as  a  whole  began  to  be  more  generally  recog- 
nized, and  as  a  result  legislative  interference  became  more 
and  more  frequent. 

In  1826  each  town  was  for  the  first  time  required  to  choose 
a  school  committee,  which  was  vested  with  the  general  super- 
vision of  all  the  schools  of  the  town."     Some  member  of  the 

^ActSf  1789,  c.  19.  •/Wi^.,  1825-26,  c.  170. 
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committee  was  required  to  visit  each  school  at  least  once  a 
month,  and  the  committee  was  required  to  make  an  annual 
report  of  school  attendance,  expenditure,  etc.,  to  the  secre- 
tary of  the  commonwealth.  In  1834  the  school  fund  was 
established.  The  law  provided  for  the  accumulation  of  a 
fund  of  not  more  than  one  million  dollars,  the  income  of 
which  was  to  be  used  for  educational  purposes.' 

State  Board  of  Education.  The  establishment  of  a  school 
fund  was  but  a  beginning.  A  few  men  became  convinced 
that  the  public  school  system  of  the  time  was  deplorably 
deficient,  that  a  campaign  of  education  and  enlightenment 
should  be  instituted,  and  that  this  work  could  best  be  per- 
formed by  a  state  board  of  education.  By  an  act  approved 
April  20,  1837,  the  board  of  education  was  established.  It 
was  vested  with  no  compulsory  authority  and  simple  duties, 
yet  its  advent  was  an  epoch-making  event  in  the  history  of 
education. 

The  board  was  to  consist  of  the  governor,  the  lieutenant- 
governor  and  eight  members  appointed  by  the  governor 
with  the  consent  of  the  council.  The  members  were  to  re- 
ceive no  compensation  but  the  board  had  power  to  appoint 
a  paid  secretary,  who  was  to  be  its  executive  officer.  The 
organization  of  the  board  has  since  remained  unchanged. 
Its  duties,  most  of  which  were  actually  to  be  performed 
through  its  secretary,  were  ( i )  to  prepare  an  abstract  of  the 
school  returns  made  by  the  local  committees;  (2)  to  "col- 
lect information  of  the  actual  condition  and  efficiency  of  the 
common  schools;"  (3)  "to  diffuse  as  widely  as  possible 
throughout  every  part  of  the  commonwealth,  information  of 
the  most  approved  and  successful  methods  of  arranging  the 
studies  and  conducting  the  education  of  the  young;"  (4)  to 
make  an  annual  report  to  the  legislature  upon  the  condition 

^Acts^  1834,  c.  169. 
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of  the  schools  and  the  most  practical  means  of  improving 
them.  Soon  afterwards  the  board  was  given  power  to  pre- 
scribe the  form  of  school  registers,  and  of  the  returns  and 
reports  of  school  committees,  and  to  see  that  the  towns  be- 
fore receiving  their  portion  of  the  state  school  fund,  fulfilled 
the  requirements  of  the  law  with  respect  to  returns,  taxation 
and  maintenance  of  schools.  Cities,  which  have  recently 
been  required  to  provide  instruction  in  manual  training,  must 
obtain  the  board's  approval  of  the  course  provided.' 

It  is  seen,  therefore,  that  the  control  which  the  board  ex- 
ercises over  local  school  authorities  is  very  small  indeed. 
It  is  very  weak  as  compared  with  the  extensive  powers  exer- 
cised by  state  superintendents  and  boards  in  many  other 
states.  The  board  has  no  compulsory  authority  over  the 
certification  of  teachers  and  no  legal  power  to  decide  appeals 
and  settle  disputes  between  local  officials.  But  diplomas 
from  the  state  normal  schools  under  the  management  of  the 
board,  and  certificates  granted  by  the  board,  may  be  accepted 
by  the  local  school  committees  in  lieu  of  a  local  examination. 
Moreover,  "  the  services  of  the  board  as  a  voluntary  arbiter 
in  school  questions  are  often  sought.  These  questions  are 
frequently  brought  before  the  secretary  or  agents  o£  the 
board ;  both  parties  in  an  educational  dispute  gladly  avail- 
ing themselves  of  the  advice  or  decision  which  they  thus 
receive.'*  * 

The  chief  function  of  the  board  has  ever  been  to  advise, 
enlighten  and  arouse,  but  not  to  compel.  It  was  with  this 
conception  of  the  true  sphere  of  the  board  that  Horace 
Mann,  its  first  secretary,  took  up  the  work.  With  an 
enthusiasm  that  has  seldom  been  equaled  he  began  a  cam- 
paign of  education.     The  means  that  he  employed  were  pub- 

'^Acts^  1S94,  c.  471. 

'  Report  of  the  Board  of  Education,  i895»  p.  1 1* 
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lie  conventions,  meetings,  the  press,  pamphlets  and  reports. 
He  speaks  of  his  task  as  follows : ' 

"  The  education  of  the  whole  people,  in  a  republican  gov*^^ 
ernment,  can  never  be  attained  without  the  consent  of  the\ 
whole  people.     Compulsion,  even  if  it  were  desirable,  is  not  • 
an  available  instrument.     Enlightenment,  not  coercion,  is  \ 
our  resource.     The  nature  of  education  must  be  explained,    i 
The  whole  mass  of  mind  must  be  instructed  in  regard  to  its    ; 
comprehension  and  enduring  interests.    We  can  not  drive   \ 
our  people  up  a  dark  avenue,  even  though  it  be  the  right  / 
one ;  but  we  must  hang  the  starry  lights  of  knowledge  about  ) 
it  and  show  them  not  only  the  directness  of  its  course  to  the  ' 
goal  of  prosperity  and  honor,  but  the  beauty  of  the  way  '\^ 
that  leads  to  it.'' 

In  1850  the  board  was  authorized  to  appoint  agents  to 
assist  the  secretary.  Their  main  duties  have  been  to  visit 
schools,  advise  teachers,  superintendents  and  school  com- 
mittees, and  to  deliver  educational  addresses.  They  have 
sometimes  been  called  upon  to  address  town  meetings.  At 
present  the  board  has  four  agents.  Mr.  George  A.  Walton, 
for  twenty-five  years  an  agent  of  the  board,  says  of  their 
work: 

"With  the  present  force  there  exist  the  most  intimate 
personal  relations  between  the  several  town  school  officials 
and  the  agents,  and  hence,  indirectly  with  the  secretary  of 
the  Board.  The  most  obscure  village  in  the  most  out-of-the- 
way  district  of  the  state  can  be  reached  by  a  representative 
of  the  Board  with  a  day's  notice.  Probably  there  is  no  State 
in  the  Union  where  the  actual  condition  of  all  the  public 
schools  is  so  open  and  apparent  to  the  State  Superintendent 
as  are  ours  to  the  secretary  of  the  State  Board.  It  is  doubt- 
ful if  in  any  state  having  a  system  of  county  superintendents 

'  Life  and  Works  of  Horace  Mann^  ii,  p.  286;  iii,  p.  2. 
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school  interests  have  been  as  vitally  affected  by  their  super- 
vision as  have  those  of  Massachusetts  by  the  counsel  and 
instruction  of  the  agents  in  the  last  ten  years."' 

A  most  important  function  of  the  board  has  been  to  serve 
as  professional  adviser  of  the  legislature.  It  has  repeatedly 
made  investigations  at  the  instance  of  the  legislature.  The 
legislature  has  seldom  taken  any  important  step  in  school 
legislation  without  a  special  report  on  the  subject  from  the 
board.  The  secretary  and  members  of  the  board  have  always 
stood  ready  to  give  legislative  committees  the  benefit  of  their 
greater  experience  and  trained  judgment,  and  their  advice 
has  usually  been  sought.  As  the  central  control  over  local 
school  authorities  has  thus  far  been  almost  entirely  legisla- 
tive, the  function  of  the  board  in  this  connection  has  been 
one  of  prime  importance. 

When  the  board  began  its  work  in  1837,  there  were  prac- 
tically no  professionally-trained  teachers  in  the  schools.  The 
development  of  a  trained  teaching  force,  supervised  by 
trained  superintendents,  has  been  a  work  that  has  constantly 
engaged  the  best  efforts  of  the  board.  Through  its  influence 
ten  state  normal  schools  have  been  opened :  two  in  1 839, 
one  in  1840,  1854,  1873  and  1874,  and  four  in  1897.  1° 
1896  about  one-third  of  the  teachers  in  the  public  schools 
had  received  a  professional  training  in  these  schools.  They 
are  under  the  direct  control  of  the  board.  The  teachers' 
institute  is  another  means  used  by  the  board  for  the  educa- 
tion of  teachers.  Attendance  at  the  institutes  is  voluntary. 
The  expense  is  paid  by  the  state,  and  they  are  held  under 
the  direction  of  the  agents  of  the  board.' 

The  Downfall  of  the  District  System.  But  the  establish- 
ment of  normal  schools  and  institutes  was  the  easiest  part  of 

'  Report  ofihe  Board  of  Education^  1S95-96,  p.  239. 
'  Acts^  1846,  c.  99. 
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the  problem.  To  secure  the  employment  of  trained  teachers 
by  the  local  authorities  and  their  supervision  by  trained 
superintendents,  was  a  much  more  difficult  task.  A  prime 
requisite  in  the  securing  of  professionally-trained  officials  is 
that  their  appointment  and  tenure  be  based  entirely  on 
merit ;  but  instead  of  this  being  the  case,  appointment  and 
tenure  were  usually  based  on  kinship  or  friendship  to  a 
constantly  changing  district  committeeman.  Nor  could 
efficient  supervision  be  obtained  under  the  district  system. 
Each  district  could  not  afford  to  employ  a  trained  superin- 
tendent for  its  single  teacher.  Moreover,  with  progress  in 
the  art  of  teaching,  just  as  with  progress  in  every  other  art 
or  industry,  specialization  became  necessary.  In  place  of 
one  teacher,  teaching  all  grades  and  all  subjects,  modern 
methods  require  a  special  teacher  for  each  grade  and  in 
some  cases  for  each  subject.  This,  too,  is  an  impossibility 
under  the  district  system.  In  any  undertaking  the  benefits 
of  increased  specialization  can  usually  be  secured  only  by  a 
more  comprehensive  organization.  The  enlargement  of  the 
local  unit  of  school  administration  was,  therefore,  a  problem 
of  fundamental  importance. 

At  the  time  the  board  of  education  began  its  work  in 
1837,  the  district  system  was  almost  universal.  A  few  of 
the  more  compact  and  progressive  towns,  however,  had 
never  adopted  the  district  system.  As  a  rule  there  was  but 
a  single  school  in  each  district.  The  appointment  and  re- 
moval of  the  teacher  were  in  the  hands  of  a  prudential 
committeeman  elected  by  the  district.  The  teachers  ap- 
pointed had  first  to  be  approved  by  the  town  committee, 
but  this  was  usually  merely  a  matter  of  form.  Although 
the  town  could  abolish  the  district  system  altogether,  or 
if  it  saw  fit,exercise  a  very  strong  control  over  the  districts, 
in  practice  the  districts  were  given  the  greatest  possible 
freedom. 
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In  1838'  a  law  was  passed  providing  that  the  town  school 
committee  should  contract  with  the  teachers  of  the  district 
schools  unless  the  town,  by  a  special  vote  in  town  meetings 
decided  that  this  power  should  be  retained  by  the  prudential 
committee.  In  the  same  year  any  two  districts  were  author- 
ized to  unite  for  the  purpose  of  supporting  a  school  for  the 
more  advanced  pupils."*  In  1844  the  town  school  committee 
was  authorized  to  remove  any  district  teacher.3  In  1853  the 
school  committee  was  empowered  to  discontinue  the  dis- 
tricts unless  the  town  voted  triennially  for  their  continuance ;  * 
but  in  1857  the  law  was  repealed.^  In  1859  ^^  district  sys- 
tem was  summarily  abolished,^  but  at  a  special  session  of  the 
same  year  the  repealing  act  was  itself  as  summarily  repealed* 
Ten  years  later,  in  1869,^  the  system  was  again  abolished, 
only  to  be  partially  reestablished  the  next  year  by  a  law 
authorizing  it  upon  a  two-thirds  vote  of  the  town.*  Not  until 
1882  was  its  final  overthrow  accomplished,  and  at  that  time 
it  had  already  been  voluntarily  abandoned  by  all  but  forty- 
five  towns.9 

Skilled  Supervision,  The  district  system  abolished,  the 
next  step  was  to  place  the  schools  of  the  town  under  the 
supervision  of  a  trained  superintendent.  The  first  general 
law  authorizing  the  employment  of  superintendents  by  town 
and  city  school  committees  was  that  of  1854.'**  But  previous 
to  this  Springfield  had  temporarily  tried  the  experiment  in 
1 840.  In  all,  ninety-four  cities  and  towns  have  taken  advant- 
age of  this  act."  This  number  consists  of  the  cities  and  the 
larger  towns.     To  the  small  rural  and  urban  towns  with  but 

'^Acts,  1838,  c.  105.  ^IHd,,  1838,  c.  189. 

*  Ibid,,  1844,  c.  32.  ^Ibid.,  1853,  c  153. 

^Ibid,,  1857,  c.  254.  ^Ibid,,  1859,  c.  252, 

^  IHd.t  1869,  c.  no.  ^IHd„  1870.  c.  196. 

*Ibid,,  1882,  c.  219.  ^Ibid,,  1854,  c  314. 

^^  Report  of  the  Board  of  Education,  1895-96,  p.  89. 
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few  schools,  the  expense  of  skilled  superintendence  appeared 
too  great.  To  remedy  this  difficulty  a  law  was  passed  in 
1870  permitting  two  or  more  towns  to  unite  for  the  purpose 
of  employing  a  superintendent.  Only  seventeen  towns, 
liowever,  were  formed  into  districts  under  this  provision. 
Many  doubtless  would  have  been  inclined  to  do  so  had  they 
not  been  dissuaded  by  the  somewhat  difficult  task  of  coming 
to  an  agreement  with  other  towns.  Moreover  many  of  these 
small  rural  towns  have  been  steadily  declining  in  population 
and  wealth.  This  being  the  case,  progressive  action  on 
their  part,  especially  if  it  involves  an  increase  in  the  tax  rate, 
can  hardly  be  expected.  To  overcome  this  difficulty,  a  law 
offering  state  aid  to  such  districts  as  should  be  formed  was 
passed  in  1888.  This  law  as  amended  in  1893  provides 
that  any  two  or  more  towns,  **  the  valuation  of  each  of  which 
does  not  exceed  two  million  five  hundred  thousand  dollars, 
and  the  aggregate  number  of  schools  in  all  of  which  is  not 
more  than  fifty  nor  less  than  twenty-five,"  uniting  into  a  dis- 
trict for  the  purpose  of  employing  a  superintendent,  shall 
annually  receive  $1,250  from  the  state.  One  hundred  and 
lifty-one  towns  have  taken  advantage  of  this  act.  Altogether 
the  schools  of  262  cities  and  towns,  out  of  a  total  of  353,  are 
now  under  skilled  superintendents,  and  in  these  schools  are 
93.8  per  cent,  of  the  school  children  of  the  state.  Ninety- 
one  towns  are  still  without  superintendents.  The  board  of 
education  holds  that  voluntary  action  has  now  about  reached 
its  limit,  and  that  it  is  time  for  the  state  to  use  its  compul- 
sory authority  to  form  these  remaining  towns  into  districts 
for  the  employment  of  superintendents.* 

ConsolidaHon  of  the  Weaker  Schools.  While  this  process  of 
centralization  in  the  control  and  supervision  of  the  schools 
has  been  going  on,  a  similar  process  has  been  taking  place 

^  Report  of  Board  of  EdwoHon^  1896-97. 
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in  the  schools  themselves.  The  feebler  schools  are  being 
consolidated.  This  consolidation  has  been  made  practicable 
by  the  towns  undertaking  to  pay  for  the  conveyance  of 
children  living  at  a  distance  from  the  school.  A  law  au- 
thorizing this  was  passed  in  1869.  The  development  of 
electric  roads  has  greatly  hastened  the  movement.  In  recent 
years  the  expenditure  for  conveyance  has  rapidly  increased ; 
in  1889  it  was  $22,1 18 ;  in  1897  i^  ^^  $I05»3I7-  Its  effects 
may  be  seen  from  the  fact  that  while,  in  the  last  two  years, 
the  number  of  school  class-rooms  shows  an  increase  of  683, 
the  total  number  of  schools  shows  a  decrease  of  89.  This 
is  perhaps  the  beginning  of  the  end  of  the  little  red  school- 
house. 

Legislative  Regulation,  The  commonwealth  has  almost 
from  the  start  prescribed  a  certain  minimum  of  school  facili- 
ties to  be  maintained  by  the  localities.  During  the  period 
at  present  under  consideration,  this  minimum  has  been  re- 
peatedly increased.  Aside  from  the  increased  requirements 
as  to  studies  and  the  length  of  the  school  year,  the  cities  and 
towns  have  been  required  to  furnish  free  text-books,  and  the 
larger  cities  and  towns  have  been  required  to  provide  even- 
ing schools  and  manual  training  schools.  It  is  interesting 
to  note  the  very  gradual  way  in  which  this  control  has  de- 
veloped. It  has  not  been  used  to  introduce  new  methods 
into  the  schools  of  the  state,  but  to  universalize  existing 
methods.  All  of  the  improvements  and  reforms  which  have 
finally  been  made  compulsory  and  universal,  have  been  first 
adopted  voluntarily  by  the  more  progressive  and  enterpris- 
ing cities.' 

Independent  Position  of  the  School  Committee,  An  important 
fact  in  the  development  of  central  control  has  been  the 
transference  from  the  town  or  city  in  its  corporate  capacity 

^  See  Martin,  op,  cit^  p.  268. 
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to  the  school  committee,  of  almost  the  entire  local  control 
and  authority  in  regard  to  schools.  Down  to  1826,  the 
town  was  not  required  to  elect  a  school  committee.'  The 
duty  of  maintaining  schools  was  imposed  upon  the  town  in 
its  corporate  capacity,  and  the  administration  of  school 
affairs  might  be  attended  to  by  the  town  meeting  itself,  or 
delegated  to  the  selectmen,  or  to  a  special  school  committee. 
As  a  matter  of  fact  a  school  committee  was  usually  ap- 
pointed, but  it  was  entirely  under  the  control  of  the  town 
meeting. 

Nineteenth  century  legislation  has  wrought  a  complete 
change  in  the  relation  of  the  school  committee  to  the  town 
meeting  and  the  city  council.  New  powers  and  duties  have 
almost  invariably  been  vested  in  the  school  committee  in- 
stead of  in  the  town  or  city  in  its  corporate  capacity,  as  was 
formerly  the  case.  Practically  the  only  control  retained  by 
the  city  council  and  town  meeting  is  a  limited  control  over 
the  expenditure  of  money  for  school  purposes."* 

In  the  words  of  the  supreme  court,  "  The  power  given  to 
the  school  committee  to  contract  with  teachers  necessarily 
implies  and  includes  the  power  to  determine  their  salaries. 
And  in  so  doing  they  are  not  restricted  to  the  amount  ap- 
propriated by  the  city  council."  3  The  city  council  merely 
appropriates  a  gross  sum  for  the  maintenance  of  schools,  and 
the  work  of  apportioning  this  sum  for  different  purposes  is 
performed  by  the  school  committee;  but  the  committee  does 
not  hesitate  to  make  expenditures  considerably  in  excess  of 
its  appropriations.  This  divided  financial  responsibility  leads 
to  constant  friction  between  the  city  council  and  the  school 
committee,  and  the  placing  of  the  schools  in  the  charge  of  a 
superintendent  or  board  appointed  by  the  mayor  is  being 

*  See  above,  p.  22. 

'  Roberts  v.  Boston,  5  Gushing,  198,  207. 

'  Charlestown  v,  Gardner,  98  Mass.,  587. 


32  ADMINISTRA  TION  IN  MASSACHUSETTS  [416 

agitated.'     In  some  cities  the  school  committee  is  the  only 
survival  of  the  independent  board  system  of  city  government 

The  School  Fund.  The  dominant  idea  in  the  establishment 
of  the  school  fund  in  1834  was  neither  to  relieve  the  local  gov- 
ernments of  the  support  of  schools,  nor  to  bring  about  a  more 
equitable  distribution  of  school  burdens  by  taxing  the 
wealthier  localities  for  the  benefit  of  the  poorer.  It  was  es- 
tablished as  the  most  unobjectionable  and  practicable  means 
of  introducing  a  small  amount  of  central  supervision  and 
control.*  Perhaps  the  most  definite  object  in  view  was  the 
securing  of  reports  and  returns  from  the  local  school  com- 
mittees. In  1826,  school  committees  were  required  to  make 
annual  reports  to  the  secretary  of  the  commonwealth,  but,  as 
no  penalty  was  provided,  few  towns  responded.  In  1832, 
ninety-nine  towns  out  of  a  total  of  three  hundred  and  five 
made  returns;  in  1833,  but  eighty-five  reported.  It  was 
largely  for  the  purpose  of  correcting  this  evil  that  the  school 
fund  was  established  in  1834.  No  town  can  receive  any  part 
of  the  income  of  the  fund  that  does  not  make  the  returns  re- 
quired by  law.3 

Almost  from  the  start,  moreover,  the  receiving  of  state  aid 
has  been  conditioned  upon  the  raising  of  a  certain  minimum 
amount  by  local  taxation.  In  1836  this  minimum  was  fixed 
at  one  dollar  for  each  child  of  school  age.^  In  1839  the 
minimum  was  raised  to  $1.25,^  in  1849  to  $1.50,^  and  in  1865 
to  $3.00.7  In  this  year,  also,  the  fulfillment  of  the  provisions 
of  the  law  in  regard  to  the  number  of  schools  and  the  length 
of  the  school  year  was  included  among  the  requirements  for 

^Matthews,  The  City  Gauernment  ofBoUon^  P*  I5i  Mayor  Quimy's Mtssagi^ 
Jan.  3,  1898,  pp.  20-27. 

'  See  the  report  of  the  house  committee,  House  Doe,  16,  1833. 

^Aets,  1835,  c.  138.  ^  Revised  SUUuUs^  c  23,  §  66,  1836. 

^AclSy  1839,  c.  56.  ^IHcU^  1849,  c  117.  T/^.,  1865,  c  142. 
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the  receipt  of  state  aid;*  and  in  1878  the  enforcement  of  the 
truancy  laws  by  the  local  authorities  was  also  added." 

Distribution  of  the  School  Fund.  At  first  the  idea  of  mak- 
ing use  of  the  school  fund  to  equalize  the  burden  of  school 
support  does  not  appear  to  have  been  considered.  At  the 
time  of  its  establishment  wealth  was  comparatively  equally 
distributed ;  the  disparity  in  the  per  capita  wealth  of  the 
various  communities,  which  has  now  become  so  enormous, 
had  scarcely  begun  to  develop.  Nevertheless,  the  method 
of  distribution  from  the  start  has  been  one  which  has  tended 
to  counteract  existing  inequalities.  The  law  of  18353  pro- 
vides for  its  distribution  in  proportion  to  population,  and  the 
amount  of  taxes  raised  for  school  purposes.  In  the  follow- 
ing year  the  number  of  children  of  school  age  was  made  the 
basis  and  so  continued  until  1866. 

But  notwithstanding  the  method  of  distribution  the  amount 
of  the  school  fund  was  so  small  that  its  effect  as  an  equalizer 
was  very  slight  indeed.  In  1836,  the  total  amount  distrib- 
uted among  the  towns  was  but  $16,230.57,  and  in  1870  but 
$70,637.62.  In  1866  the  first  step  towards  the  relief  of  the 
small  towns  was  taken.  By  this  act,  each  city  and  town  first 
received  seventy-five  dollars  and  the  remainder  was  distrib- 
uted as  formerly  in  proportion  to  the  number  of  children  of 
school  age.*  This  afforded  but  slight  relief,  however,  and  the 
secretary  of  the  board  of  education  in  his  report  for  1872 
dwells  at  length  on  the  inequality  in  the  school  burdens  of 
the  various  towns.*  He  calls  attention  to  the  recent  marked 
development  in  this  inequality ;  producing  statistics  to  show 
that  during  the  past  six  years  the  richest  communities  had 
been  growing   richer,  and  the  poorest  had  as  a  rule  been 

^^<:/j,  1865,  c.  142.  '/^iV.,  1878,  c.  234.  •/<J«V.,  1835,  c.  138. 

*  IHd,,  1866,  c.  208.    In  1869  the  law  was  amended  so  as  to  give  each  town 
one  hundred  dollars  instead  of  seventy-five, 

*  jjM  Report  ofiht  Board  of  Education^  pages  1 1 7-1 32. 
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growing  poorer.  It  had  become  practically  impossible  for 
the  poorer  towns  to  provide  adequate  educational  advanta- 
ges. He  recommended  that  a  state  half-mill  tax  be  levied, 
and  the  proceeds  distributed  to  the  various  towns  in  propor- 
tion to  the  number  of  children  of  school  age.' 

Although  the  secretary's  plan  for  a  half-mill  tax  was  not 
carried  out,  its  agitation  led  to  a  revision  of  the  method  of 
distributing  the  school  fund  in  1874.^  By  this  law  all  towns 
with  a  valuation  exceeding  ten  million  dollars,  were  deprived 
of  their  share  in  the  school  fund.  In  1875  the  valuation  of 
eighteen  of  the  largest  cities  and  towns  in  the  state  exceeded 
this  amount.  This  principle  of  using  the  school  fund  for  the 
benefit  of  those  towns  whose  needs  are  greatest  was  further 
extended  in  189 1.  By  this  law  the  entire  amount  is  distrib- 
uted among  the  towns  that  have  a  valuation  of  not  to  exceed 
three  million  dollars.  In  1896  the  valuation  of  ninety-eight 
cities  and  towns,  containing  82.2  per  cent,  of  the  population 
of  the  state,3  exceeded  this  amount,  and  they  consequently  re- 
ceived no  part  of  the  income  of  the  school  fund.  Since  they 
receive  no  aid,  the  state  control,  which  in  the  case  of  the 
other  towns  is  imposed  as  a  condition  of  state  aid,  does  not 
exist.  But  this  is  of  no  practical  importance,  as  the  con- 
ditions upon  which  state  aid  is  granted  are  so  simple  that 
they  are  voluntarily  complied  with  by  all  but  the  poorest 
and  most  unprogressive  towns. 

Special  Aid  to  Poor  Towns.  Aside  from  the  distribution 
of  half  the  income  of  the  school  fund  among  the  poorer 
towns,  the  state  grants  them  various  special  aids.  We  have 
already  noted  the  law  of  1888  by  which  unions  of  two  or 
more  towns  of  a  valuation  of  not  exceeding  two  million  five 

^  A  half-mill  tax  upon  the  valuation  of  1 871  would  have  yielded  ^748,675.84. 
In  the  same  year  the  amount  raised  by  local  taxation  for  ordinary  school  expenses 
was  l3.272,33S-33- 

^Acts,  1874,  c.  348.  'According  to  the  census  of  1895. 
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hundred  thousand  dollars  are  assisted  in  the  employment  of 
a  superintendent.'  By  the  law  of  1896,  as  amended  in  1897, 
towns  of  less  than  $350,000  valuation  are  assisted  in  the 
payment  of  teachers."  By  a  law  of  1895,  any  town  whose 
valuation  does  not  exceed  $500,000  and  which  does  not 
maintain  a  high  school,  is  entitled  to  be  reimbursed  by  the 
state  for  the  expenses  of  transportation  and  tuition  of  chil- 
dren of  the  town  attending  the  high  school  of  another  town.^ 

A  similar  policy  has  been  adopted  by  the  state  in  aiding 
the  poorer  towns  in  the  establishment  of  free  public  libraries. 
In  1890  there  were  103  towns  in  which  there  were  no  free 
libraries.  They  were  almost  without  exception  small  towns 
with  a  slender  valuation,  and  in  67  of  them  there  had  been  a 
decline  in  population  during  the  preceding  five  years.*  The 
law  of  1890,  as  amended  in  1892,  provides  for  the  appoint- 
ment of  a  free  public  library  commission.^  It  is  the  duty 
of  this  commission  to  give  advice  to  local  librarians  and 
trustees,  and  to  expend  one  hundred  dollars  in  the  purchase 
of  books  for  each  town  that  will  establish  a  library  and 
annually  appropriate  a  certain  amount  for  its  support.  The 
commission  is  also  authorized  a  expend  a  like  amount  in  aid 
of  any  town  whose  valuation  does  not  exceed  six  hundred 
thousand  dollars,  that  already  maintained  a  free  library 
previous  to  1890,  under  similar  conditions  with  respect  to  an 
annual  town  appropriation.  As  a  result  of  this  policy,  there 
are  at  present  but  ten  towns,  containing  but  three-fifths  of 
one  per  cent,  of  the  population  of  the  state,  without  free 
library  privileges.* 

The   state,   therefore,  evidently   recognizes  a   dependent 

^  See  above,  p.  29.        '^  Acts,  1896,  408;  Acts,  1897,  49^*        ^Acts,  1895,  212. 

^  Tillingbast,   The  Free  Public  Libraries  of  Mass,,  p.  4.    Published  in  the 
Fifty  fourth  Report  of  the  Board  of  Education. 

^Acts,  1890,  347;  Acts,  1892,  255. 

^  Report  of  the  Free  Public  Library  Commission,  1897. 
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class  of  municipalities.  It  recognizes  that  towns  that  are 
steadily  growing  poorer,  that  each  recurring  census  finds 
with  a  decreased  population  and  valuation,  stand  in  need  of 
special  aid  and  control.  The  cities  and  the  large  growing 
towns  can  be  relied  upon  to  provide  for  education  in  an 
adequate  and  satisfactory  manner.  The  larger  cities  have 
always  been  the  first  to  adopt  new  methods ;  it  is  here  that 
specialization  and  organization  in  educational  methods  have 
been  most  highly  perfected.  It  has  been  the  policy  of  the 
state,  through  the  efforts  and  authority  of  the  board  of  edu- 
cation, through  compulsory  laws,  and  through  financial 
assistance,  to  bring  to  the  poorer  rural  towns  the  methods 
which  have  already  been  voluntarily  adopted  and  tested  in 
the  larger  and  more  progressive  cities  and  towns.  State 
control  is  here  primarily  a  problem  of  the  country  and  not 
of  the  city. 

Conclusion.  Except  in  the  case  of  the  dependent  class  of 
towns  there  does  not  appear  to  be  any  great  demand  for  in- 
creased legislative  or  administrative  control.  The  main  field 
of  the  state  board,  aside  from  its  control  over  these  towns 
that  are  the  recipients  of  state  aid,  would  seem  to  lie  ( i )  in 
collecting  statistics  and  information  for  the  use  of  the  local 
authorities  and  of  the  state  legislature;  (2)  in  undertaking 
investigations  for  the  legislature  and  in  serving  as  its  profes- 
sional adviser;  (3)  in  giving  advice  and  counsel  to  local 
authorities,  (4)  in  establishing  schools  and  institutes  for  the 
professional  training  of  teachers,  and  (5)  in  the  examination 
and  certification  of  teachers.  Its  function  is  predominantly 
that  of  rendering  services  to  the  localities  rather  than  the 
exercise  of  direct  control  over  them.  But  this  condition  may 
be  modified. 

We  have  already  followed  the  enlargement  of  the  local 
unit  of  school  administration  from  the  district  to  the  town 
and  from  the  town  to  a  union  of  towns  under  a  single  si:per- 
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intendent.  We  have  seen  that  this  centralization  has  been 
the  result  of  two  forces,  ( i )  the  desire  to  equalize  the  burden 
of  school  support,  and  (2)  the  desire  to  secure  the  benefits 
of  classification  and  special  training. 

1.  Whether  the  demands  of  increased  classification  and 
special  training  require  any  further  centralization  is  doubtful. 
Were  higher  education  a  governmental  function  in  Massa- 
chusetts it  would  undoubtedly  be  a  function  of  the  state  gov- 
ernment. Secondary  education  is  in  a  more  doubtful  posi- 
tion. Many  small  towns  do  not  attempt  to  maintain  high 
schools,  and  in  others  the  high  schools  are  weak  and  ineffic- 
ient. Here  there  is  a  demand  for  consolidation;  for  an 
enlargement  of  the  unit  of  administration.  The  state  has 
already  done  something  to  obviate  the  difficulty  by  paying 
for  the  tuition  and  transportation  of  children  of  a  town  in 
which  there  is  no  high  school,  attending  the  high  school  of 
a  neighboring  town.*  Secondary  education  may  become  the 
field  of  a  considerable  amount  of  central  administrative  con- 
trol. As  to  elementary  education,  the  interests  of  classifica- 
tion and  special  training  do  not  at  present  appear  to  demand 
any  further  centralization  in  its  administration. 

2.  That  the  desire  to  equalize  the  burden  of  school  sup- 
port will  lead  to  further  centralization  is  more  probable.  In 
the  distribution  of  its  school  fund  the  policy  of  Massachusetts 
differs  materially  from  that  of  other  states.  Instead  of  dis- 
tributing a  very  large  amount  of  money  in  proportion  to 
wealth  or  population  to  all  its  cities  and  towns,  Massachu- 
setts distributes  a  very  small  amount  among  those  towns  only 
that  are  unable  to  provide  adequate  educational  facilities. 
But  as  the  entire  fund  distributed  in  1897  amounted  to  but 
$86,968.95,  while  the  total  amount  raised  by  local  taxation 
for  ordinary  school  expenses  was  $7,736,815.48,  it  will  be 

*  See  above,  p.  35. 
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seen  that  state  aid  does  very  little  toward  overcoming  the 
great  disparity  in  the  ability  of  the  various  communities  to 
support  schools.  The  demand  that  this  inequality  shall  be 
equalized  by  a  state  school  tax  has  therefore  become  strong 
and  persistent'  If  this  movement  is  successful  it  will  prob- 
ably be  followed  by  increased  central  administrative  control. 
If  the  state  collects  a  general  tax,  it  cannot  relieve  itself  of 
the  responsibility  for  its  proper  application. 

What  then  is  the  true  relation  of  the  conimonwealth  to  the 
public  school?  In  the  first  place,  it  must  be  recognized  that 
the  school  system  is  a  matter  in  which  the  entire  common- 
wealth is  vitally  interested.  This  has  been  continuously 
recognized  ever  since  the  law  of  1647,  imposing  upon  the 
towns  the  obligation  of  maintaining  schools.  In  this  capa- 
city, therefore,  the  municipality  acts  as  the  agent  of  the 
commonwealth.  It  performs  a  service  for  the  commonwealth. 
Its  position  is,  in  this  respect,  analogous  to  that  of  a  railroad 
corporation — a  private  corporation  for  the  performance  of  a 
public  function. 

This  being  the  case,  the  question  of  direct  central  manage- 
ment or  of  central  supervision  will  turn  largely  upon  whether 
there  is  or  is  not  a  substantial  identity  between  the  interests 
of  the  municipality  in  the  maintenance  of  schools  and  the 
interests  of  the  commonwealth.  If  their  interests  are  entirely 
antagonistic,  direct  central  management  is  the  logical  solu- 
tion. The  strongest  kind  of  central  administrative  supervi- 
sion will  not  suffice  to  bring  about  the  most  efficient  manage- 
ment. If  their  interests  are  identical  in  most  and  antagonistic 
in  but  a  few  respects,  a  more  or  less  extensive  degree  of 
central  control  is  probably  the  best  solution.  In  school 
administration  the  interests  of  most  of  the  municipalities  are 
substantially  identical  with  those  of  the  commonwealth.     It 

*  In  1897  a  bill  providing  for  a  mill  school  tax  passed  the  legislature,  but  was 
vetoed  by  the  governor. 
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is  only  in  the  decaying,  dependent  towns  that  even  a  slight 
antagonism  can  be  said  to  exist.  There,  a  considerable  de- 
gree of  central  control  is  doubtless  required.  As  to  the  other 
cities  and  towns,  the  function  of  the  state  board  would  seem 
to  lie  in  aiding  them,  as  at  present,  with  information  and 
advice,  in  inspecting  their  work  and  requiring  reports  in  the 
interest  of  publicity,  and  in  directly  interfering  only  in  occa- 
sional cases  of  gross  neglect  of  duty.  Though  it  is  probably 
expedient  to  give  the  state  board  very  broad  powers  over 
the  local  authorities,  in  order  to  avoid  the  necessity  of  de- 
tailed statutes  or  special  legislation,  a  very  sparing  use  of 
such  powers  is  most  desirable.  Under  such  a  system  local 
interest  in  the  schools  is  preserved.  The  system  is  not  re- 
duced to  uniformity  and  rigidity.  That  inequality  exists  in 
school  conditions,  which  is  the  greatest  incentive  to  improve- 
ment and  progress.  Each  municipality  profits  by  the  suc- 
cesses and  failures  of  its  neighbors.  All  the  benefits  of  a 
healthy  individualism  are  secured. 


CHAPTER  III 


PUBLIC  POOR  RELIEF 


In  this  chapter  it  is  proposed  to  show  the  evolution  in 
public  charity  organization.  In  the  first  period  of  develop- 
ment, effective  organization  is  almost  entirely  lacking ;  the 
central  authority  is  exercised  as  much  in  the  interest  of 
town  independence  as  of  real  central  control.  Here  will  be 
noted  the  laws  making  it  increasingly  difficult  to  gain  a 
*'  settlement  *'  in  any  town,  and  the  consequent  development 
of  a  class  of  ''state  paupers."  Then  the  movement  toward 
a  better  organization  will  be  followed,  showing  the  less 
stringent  settlement  laws,  central  administrative  supervision, 
and  the  beginnings  of  a  more  scientific  differentiation  be- 
tween the  state  and  the  towns  of  the  work  of  caring  for  the 
poor. 

I .  Period  of  Decentralization. 

Previous  to  1639  the  towns  appear  to  have  done  just  as 
they  pleased  in  the  matter  of  the  admission  of  persons  to  a 
settlement.  Each  town  took  care  that  no  one  who  seemed 
likely  to  become  a  public  charge  was  admitted.  In  1639 
the  general  court  gave  to  any  two  magistrates  the  power  to 
determine  all  differences  concerning  the  settling  of  poor  per- 
sons, and  ''  power  to  dispose  of  all  unsettled  persons  into 
such  towns  as  they  shall  judge  to  be  most  fit  for  the  main- 
tenance of  such  persons  and  the  most  ease  of  the  country," 
In  1655  there  was  a  return  to  the  former  system,  each  town 
being   authorized   to   refuse   admission  to  persons  coming 

from  other   towns,  and   new  comers  might  be  warned  to 
40  [424 
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depart  at  any  time  until  they  were  formally  admitted  as  in- 
habitants. Four  years  afterwards  this  law  was  amended  by 
providing  that  any  person  might  gain  a  settlement  by  resid- 
ing for  three  months  in  a  town,  without  having  been  warned 
to  depart  by  the  selectmen  or  constable.  The  county  court 
was  empowered  to  hear  all  disputes  as  to  place  of  settlement, 
and  in  case  the  place  of  settlement  could  not  be  determined, 
the  poor  person  in  question  was  to  be  left  in  the  town  where 
found,  and  the  expense  of  his  keeping  to  be  paid  for  out  of 
the  county  treasury.  In  1701  the  term  of  residence  neces- 
sary to  gain  a  settlement  was  lengthened  from  three  months 
to  one  year.  Finally  in  1766  it  was  made  impossible  for  a 
person  to  gain  a  settlement  by  any  length  of  residence.  A 
person  desiring  to  become  an  inhabitant  of  any  town  must 
make  known  his  wish  to  the  selectmen,  and  his  application 
must  be  approved  by  a  vote  of  the  inhabitants  assembled  in 
town  meeting.' 

The  towns  were  required  to  relieve  all  the  poor  persons 
whom  they  permitted  to  acquire  settlements.  Naturally, 
therefore,  they  were  very  cautious  in  extending  to  new 
comers  the  right  to  a  settlement.  Nevertheless,  as  there 
was  little  immigration,  the  number  of  persons  without  a  set- 
tlement was  very  small.  These,  in  case  of  need,  were  at 
first,  as  we  have  seen,  relieved  by  the  towns  at  the  expense 
of  the  county.  But  soon  the  class  known  as  '* state  paupers" 
began  to  develop.  As  early  as  1675  ^^  relief  of  the  un- 
settled poor  at  the  expense  of  the  central  government  finds 
a  precedent.  As  a  result  of  King  Philip's  war  many  settle- 
ments had  been  broken  up  and  their  inhabitants  forced  to 
seek  refuge  in  other  towns.  The  general  court  therefore 
ordered  that  these  refugees  should  not  thereby  gain  a  settle- 
ment in  the  town,  and  in  case  they  required  relief  the  ex- 

1  Cmnmings,  Poor  Laws  of  Massachusetts  and  New   York,  Pab.  Am.  Econ. 
AfiBocUtion,  voL  x.,  no.  4,  pp.  21-34. 
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pense  to  the  town  should  be  reimbursed  from  the  public 
treasury.'     The  law  of  1701  regulating  immigration  provides 
that  sick  immigrants  shall  be  relieved  by  the  towns  at  the 
expense  of  the  province."     Relief  by  the  towns  at  the  ex- 
pense of  the  province  is  also  provided  for  by  a  law  of  the 
same  year  in  the  case  of  unsettled  poor  persons  falling  sick 
with  contagious  diseases.3     Again,  in   1766,  it  is  provided 
that  poor  persons  who  have  a  settlement  in  some  other 
American  colony  shall  be  conveyed  through  the  various 
towns  by  their  respective  constables  to  the  border  of  the 
province,  and  that  each  town  shall  be  reimbursed  for  its  ex- 
pense by  the  province.^     Finally,  in  the  laws  of  1789  and 
1794,  a  state  pauper  class  is  definitely  recognized.     Ail  un- 
settled paupers  are  to  be  relieved  by  the  towns  at  the  ex- 
pense of  the  commonwealth.^ 

The  act  of  1794  also  made  important  changes  in  the 
settlement  law.  The  law  of  i  jCS  had  provided  that  no  one 
could  gain  a  settlement  except  by  vote  of  the  town.  The 
act  of  1794  shows  a  slight  advance.  It  provides  several 
other  methods  by  which  a  settlement  may  be  gained,  the 
most  important  of  which  is  that  of  continuous  residence  for 
ten  years  and  the  payment  of  all  taxes  for  any  five  years 
thereof.  The  conditions  of  the  time,  however,  demanded  a 
much  more  liberal  measure.  A  considerable  immigration 
was  setting  in  and  improved  roads  made  a  freer  movement 
of  population  inevitable.  Yet  this  law,  though  ill-adapted 
to  the  comparatively  immobile  conditions  of  that  time,  re- 
mained practically  unchanged  down  to  1865  ;  adapted  only 
to  a  condition  of  status,  it  remained  unchanged  during  an 
age  of  railways. 

>  See  the  Report  of  the  State  Board  of  Charities^  1864,  p.  236. 
^Province  Laws,  y.  i,  p.  452. 

*Ibid,,  V.  I,  p.  469.  *  IHd,y  y.  4,  p.  911. 

^Law  of  Jan.  10,  1789;  Law  of  Feb.  26,  1794. 
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With  a  considerable  immigration,  developing  manufactures 
and  a  stringent  settlement  law,  it  is  not  surprising  that  the 
number  of  unsettled  or  state  paupers  increased  rapidly.  Be- 
tween 1792  and  1820  the  expense  for  state  paupers  increased 
iive-fold,  while  the  population  did  not  double.*.  Previous  to 
1820  the  commonwealth  reimbursed  the  towns  for  the  actual 
amount  spent  by  them  in  the  support  of  state  paupers ;  but 
in  this  year  the  maximum  state  allowance  per  week  for  an 
adult  pauper  was  fixed  at  one  dollar,  and  in  the  following 
year  it  was  further  reduced  to  ninety  cents.*  During  the 
next  five  years,  owing  to  these  measures  and  to  the  separa- 
tion of  the  district  of  Maine  from  Massachusetts,  the  expense 
for  state  paupers  decreased,  but  during  the  following  five 
years  again  began  to  increase.  By  1832  the  number  of  state 
paupers  had  become  almost  as  great  as  the  number  of  town 
paupers.3  Accordingly,  the  state  allowance  was  again  cut 
down.  It  became  seventy  cents  a  week  for  each  adult  pauper 
in  1 83 1,  and  four  years  later  it  was  reduced  to  forty- nine 
cents.* 

Though  by  this  means  the  legislature  was  successful  in 
keeping  down  the  commonwealth's  expenditure  for  the 
state  poor,  their  number  increased  more  rapidly  than  ever. 
This  condition  was  the  result  of  the  settlement  law  which  was 
framed  to  meet  the  wants  of  a  comparatively  fixed  popula* 
tion,  but  its  evil  results  were  greatly  increased  by  the  irre- 
sponsible method  adopted  in  relieving  the  unsettled  poor. 
They  were  relieved  by  the  towns  in  which  they  happened  to 

^  The  payments  to  the  towns  for  the  support  of  state  paupers  amounted  to  f  14,- 
424.71  in  1793,  and  $72,662.54  in  1820.  See  the  Report  of  the  Committee  on  the 
Pauper  Laws^  1 82 1. 

^Report  of  the  Commissioners  on  the  Pauper  System^  1^331  P>  I3« 

'The  number  of  state  poor  is  given  as  5,927,  and  the  number  of  town  poor  as 
6,063.    Ibid,,  p.  13. 

*  Cummings,  op,  cit,,  p.  42. 
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be,  and  each  town  sent  in  its  account  to  be  allowed  by  the 
legislature. 

Many  of  the  towns  had  no  almshouses  or  poor  farms,  and 
were  in  the  habit  of  disposing  of  their  poor  at  auction  to  the 
lowest  bidder.  The  state  poor  were  therefore  farmed  out  by 
the  state  to  the  towns,  and  then  sub-farmed  by  the  towns  to 
contractors.  It  was  charged,  moreover,  that  this  method  was 
largely  responsible  for  the  development  of  a  large  *'  wander- 
ing poor  "  or  tramp  class.'  There  was  no  central  sttpervision 
over  the  town  officials,  and  in  fact  no  thorough  investigation 
and  audit  of  the  accounts  which  they  presented  to  the  state 
for  payment.  Many  towns  took  advantage  of  this  to  profit 
at  the  state's  expense.  In  1836  a  legislative  committee  re- 
ports that  Cambridge,  by  employing  a  large  number  of  able- 
bodied  foreigners  at  road  labor  and  in  "  a  large  establish- 
ment," and  by  drawing  from  the  state  an  annual  sum  for 
their  support,  secures  enough  revenue  to  sustain  its  own 
paupers,  and  in  addition  yield  a  net  profit  of  about  two- 
thousand  dollars  a  year.*  As  a  result  of  another  legislative 
investigation,  "it  was  found  that  dead  paupers  had  been 
charged  for  as  living ;  that,  during  the  suspension  of  work^ 
whole  manufacturing  villages  had  been  enrolled  as  state 
paupers;  that  in  some  small  towns  trifling  gifts  to  families 
were  made  the  basis  of  charging  all  their  members  to  the 
state  for  the  entire  winter.  Many  other  similar  impositions 
were  discovered."  3 

2.  Period  of  Centralization, 

Largely  as  a  result  of  these  disclosures  a  board  of  ''  com- 
missioners of  alien  passengers  and  state  paupers  "  was  estab- 
lished in  1 85 1.     It  was  vested  with  the  administration  of  the 

^Report  of  the  Commissioners  on  the  Pauper  System,  1833,  pp.  14-23. 

*  House  Document,  41, 1836,  p.  4. 

*  Report  State  Board  of  Health,  Lunacy  and  Charity,  1881,  p.  cxxviiL 


s 


4.29]  PUBUC  POOR  RELIEF  45 

immigration  laws  and  the  supervision  of  the  town  authorities 
in  the  care  of  state  paupers.  For  the  latter  purpose  it  was 
authorized  to  appoint  agents  to  visit  at  least  once  a  year  all 
almshouses  and  places  where  state  paupers  were  supported, 
in  order  to  see  that  the  laws  were  regarded  and  to  prevent 
the  towns  from  imposing  on  the  commonwealth  in  their  ac- 
counts for  the  support  of  state  paupers.'  The  commissioners 
saved  $22,330.80  to  the  commonwealth  during  the  first  year 
by  disallowing  the  illegal  claims  of  the  towns,  and  reduced 
the  number  of  state  paupers  from  16,154  to  10,267.' 

In  1863  the  board  of  alien  commissioners  was  abolished 
^nd  its  duties  transferred  to  the  state  board  of  charities  then 
established.3  This  board  was  given  a  general  supervision 
over  the  state  charitable  and  correctional  institutions.  In 
1879  the  state  boards  of  charity  and  health  were  consolidated 
under  the  name  of  the  state  board  of  health,  lunacy  and 
^charity.  In  1886  this  board  was  divided  into  a  board  of 
health  and  a  board  of  lunacy  and  charity.  A  recent  com- 
mission has  recommended  the  establishment  of  a  separate 
state  board  of  insanity  and  of  a  department  for  children.* 
J^  at  present  organized  the  board  consists  of  nine  unsalaried 
xnembers  appointed  by  the  governor  and  council  for  terms  of 
five  years.  They  cannot  be  removed  by  the  governor  and 
<:ouncil,  and  the  system  of  partial  renewal  is  adopted.^ 

The  Care  of  the  Poor  in  State  Institutions.  The  alien  com- 
missioners in  their  first  report  recommended  the  erection  of 
state  almshouses  for  the  care  of  the  unsettled  or  state  poor. 
Their  recommendations  were  adopted  by  the  legislature  and 

Mf/iF,  1851,342. 

'Sanborn,  The  Public  Charities  of  MassackusettSf  1776-1876,  p.  cxcvii. 

^Acts,  1863,  240. 

*  Report  of  the  Commission  to  Investigate  the  Public  Charitable  and  Reform^' 
Jory  Interests  and  Institutions  of  the  Commonwealth,  1897. 

^Acts,  1879,  291;  Acts,  1886,  loi. 
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further  amendment  of  the  law,  providing  that  a  settlement 
may  be  gained  by  a  continuous  residence  of  three  years.* 

While  the  experiment  of  state  almshouses  was  not  entirely 
successful,  and  there  has  since  1865  been  a  considerable 
decentralization  in  the  administration  of  ordinary  poor  relief, 
there  has  also  been  a  movement  toward  a  centralized  admin- 
istration of  certain  special  kinds  of  relief,  particularly  the 
care  of  dependent  children  and  of  the  insane  poor. 

Aside  from  the  juvenile  offenders,  the  state  board  had 
under  its  direct  control  in  1897  1*822  dependent  children. 
This  number  consists  of  all  abandoned,  neglected  or  depen- 
dent infants  under  three  years  of  age ;  and  of  neglected  or 
dependent  children  between  three  and  sixteen  years  of  age, 
growing  up  without  salutary  control,  who  have  no  legal  set- 
tlement. 512  children  are  cared  for  by  the  various  cities  and 
towns.  The  state  board  recommends  that  all  neglected  and 
dependent  children  under  sixteen  years  of  age  be  maintained 
at  the  expense  of  the  state  and  under  its  direct  control.* 

Of  the  6,702  pauper  insane  in  1897,  5»279  "^^^^  in  state 
asylums  or  boarded  in  families  under  state  cotrol ;  43 1  were 
in  cit}'  asylums ;  939  were  in  town  almshouses  and  53  in 
families  under  town  control.  The  state  bears  the  expense  of 
caring  for  the  unsettled  poor,  but  the  cities  and  towns  pay 
the  state  for  caring  for  their  settled  poor  in  the  state  asylums. 
On  account  of  the  expense  of  keeping  their  poor  insane  in 
state  institutions,  many  towns  keep  their  harmless  chronically 
insane  in  their  almshouses.  Often  in  this  way  the  sane  are 
kept  with  the  insane  with  no  attempt  at  separation.  In 
order  to  aid  the  small  towns  in  maintaining  their  insane  poor 
in  state  asylums,  an  act  of  1892  provides  that  towns  having 
an  assessed  valuation  of  less  than  $500,000  may  be  partly  or 

^  Report  of  the  Commission  on  Charitable  and  Reformatory  Interests^  1897,  P-  35* 
•See  the  Report  of  the  Commission  on  Charitable  and  Reformatory  IntereUSt 
1897,  P»  ^»  Report  oftJu  State  Board  of  Lunacy  and  Charity,  1897,  pp.  186-7. 
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wholly  reimbursed  for  the  support  of  their  insane  by  the 
state.  In  1897,  forty-seven  towns  received  aid  under  this 
provision.  The  law  leaves  it  to  the  governor  and  council  to 
determine  what  proportion  of  the  expense  shall  be  reim- 
bursed ;  and,  by  their  recent  ruling,  towns  having  a  valua- 
tion of  less  than  $200,000  are  allowed  their  expenses  in  full ; 
towns  having  a  valuation  of  between  $200,000  and  $300,000, 
three-quarters  of  their  expenses ;  and  towns  having  a  valua- 
tion of  between  $300,000  and  $500,000,  half  of  their 
expenses.^  The  recent  special  commission  strongly  recom- 
mends that  all  the  insane  poor  be  cared  for  in  state  institu- 
tions at  the  expense  of  the  commonwealth,  and  it  seems 
probable  that  the  recommendation  will  soon  be  adopted.' 

There  are  certain  apparent  advantages  in  a  centralized 
administration  of  poor  relief.  The  maximum  efficiency  at 
the  lowest  per  capita  cost  can  thus  be  secured.  It  permits 
the  classification  of  dependents  in  accordance  with  their  dif- 
ferent needs.  The  young  may  be  separated  from  the  old, 
the  able-bodied  from  the  infirm,  the  vicious  from  the  worthy, 
the  sane  from  the  insane.  Separate  institutions  may  be 
constructed  to  suit  the  varying  needs  of  these  different 
classes.  By  this  division  of  labor,  also,  the  best  administra- 
tive talent  and  the  best  methods  are  universalized.  But 
while  centralized  administration  has  its  advantages,  there  is  a 
certain  kind  of  poor  relief  that  cannot  advantageously  be 
adapted  to  it.  Temporary  relief  can  best  be  administered 
locally.  A  little  temporary  relief  will  often  suffice,  where 
removal  to  a  distant  state  institution  would  result  in  perma- 
nent pauperization.  In  the  centralized  administration  of  the 
relief  of  dependent  children  and  the  insane  poor,  we  see  the 

^Repwt  of  the  State  Board  of  Lunacy  and  Charity^  1S97,  p.  181. 
^Report  of  the  Commission  on  Charitable  and  Reformatory  Interests^  1897,  P* 
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beginnings  of  a  differentiation  between  centralized  and  decen- 
tralized poor  relief.  It  seems  probable  that  this  differentia- 
tion will  continue,  and  the  aged  poor»  the  infinn,  and  other 
classes  will  be  cared  for  in  the  state  institutions,  while  local 
relief  will  be  confined  more  and  more  exclusively  to  relief 
of  a  temporary  nature. 

Central  Administrative  Supervision  of  Local  Poor  Relief. 
Annual  reports  were  first  required  of  local  overseers  of  the 
poor  in  1837.*  Up  to  1863,  when  the  state  board  of  chari- 
ties was  created  these  returns  were  submitted  to  the  secretary 
of  the  commonwealth,  who  annually  compiled  an  abstract 
of  them.  As  a  rule,  these  returns  were  very  incomplete, 
some  of  the  towns  not  responding  at  all,  while  the  returns  of 
others  were  plainly  inaccurate.  Under  the  supervision  of 
the  state  board,  however,  they  have  become  much  more  val- 
uable. 

Since  1851  the  central  board  has  had  charge  of  auditing 
the  accounts  of  the  towns  for  the  care  of  the  state  poor. 
The  towns  are  required  to  notify  the  state  board  of  all  cases 
in  which  relief  is  given  to  state  poor."  The  state  board  then 
sends  an  agent  to  investigate  the  case ;  to  see  that  it  is  a 
proper  case  for  relief,  to  investigate  the  setdement  of  the 
pauper,  and  to  decide  whether  he  shall  be  relieved  by  the 
town  or  removed  to  a  state  almshouse.  The  bills  presented 
by  the  cities  and  towns  are  also  carefully  investigated,  with 
the  result  that  the  state  annually  saves  a  large  amount  of 
money.  In  1897  ^^  claims  of  the  towns  amounted  to 
$173,862.36;  this  amount  was  reduced  by  the  investigations 

»Act  of  April  18,  1837. 

'  The  towns,  under  certftin  restrictions,  may  grant  aid  to  tbe  sick  state  poor 
{Public  Statutes,  chap.  86,  sec.  25),  to  those  in  need  of  temporary  assistance 
(^Acts,  1 89 1,  90),  and  in  cswes  where  the  wife  has  a  legal  settlement  but  the  hus- 
band has  not  {PubHc  Statutes,  chap.  86,  sec.  31).  The  state  also  reimburses  the 
towns  for  the  burial  of  state  poor  (JHtbiic  Statutes,  chap.  84,  sec.  17). 
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of  the  board  to  $125,107.49,  a  saving  to  the  state  of 
$48,754.87.' 

Many  towns  have  no  almshouses,  their  dependents  being 
placed  in  private  families  or  boarded  in  the  almshouses  of 
other  towns.  Previous  to  1 897,  it  had  been  the  custom  of  a 
few  towns  to  auction  off  their  unfortunate  poor  to  the  lowest 
bidder  at  town  meeting.  In  a  few  other  towns  the  selectmen 
placed  the  poor  in  the  private  families  offering  to  care  for 
them  at  the  lowest  price.  To  do  away  with  this  reprehen- 
sible practice,  a  law  was  enacted  providing  that  the  state 
board  may  determine  in  what  manner  overseers  of  the  poor 
shall  make  contracts  for  the  support  of  town  paupers,  and 
may  visit  and  inspect  all  places  in  which  paupers  are  so 
supported." 

It  is  the  duty  of  the  state  board,  at  least  once  a  yean  to 
visit  all  neglected  and  dependent  children  supported  by  the 
cities  and  towns,  and  to  investigate  their  condition.^  When 
the  overseers  of  the  poor  of  cities  and  towns  fail  to  comply 
with  the  law  forbidding  the  retention  in  almshouses  of  pauper 
children,  the  authority  vested  in  the  overseers  may  be  exer- 
cised by  the  state  board  to  the  exclusion  of  the  overseers. 

It  is  the  duty  of  the  state  board  to  inspect  all  places  in 
which  insane  paupers  are  kept.  As  most  cities  and  towns 
have  some  mild  cases  of  insanity  in  their  almshouses,  prac- 
tically, this  results  in  the  inspection  of  all  local  pauper  insti- 
tutions. Where  insane  persons  are  found  to  be  improperly 
cared  for,  committal  to  a  state  asylum  may  be  required. 
Further  than  this  the  board  has  no  compulsory  authority. 
Abuses  noted  by  the  state  visitor  are,  however,  called  to  the 
attention  of  the  local  authorities,  and  their  correction  often 
follows. 

^  Report  of  the  State  Board  of  Lunacy  and  Charity^  1897,  P*  4^* 
^Acti^  1S97,  374.  *PubUe  Statutes,  chap.  89,  sec.  53. 
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Condensed  reports  of  the  state  agent  on  the  conditions  ex- 
isting in  each  city  and  town  pauper  institution  are  pubUshed 
in  the  annual  report  of  the  state  board,  and  the  abuses  thus 
brought  to  the  attention  of  the  public  and  the  legislature. 
Publicity  is  perhaps  the  greatest  need  in  regard  to  local  poor 
relief ;  and  there  is  at  present  much  room  for  improvement         \ 
in  that  respect.     At  present  there  is  probably  less  general 
knowledge  concerning  the  administration  of  local  poor  relief 
than  concerning  any  other  important  branch  of  local  admin- 
istration.    Almost  every  family  has  its  representative  in  the 
schools  and   everyone  uses   the  streets.     All   are  directly 
interested  in  good  schools  and  clean  streets,  and  are  usually 
able  to  detect  ineiRciency  in  their  administration.     They  are 
thus  able  to  hold  officials  to  a  strict  responsibility.     With 
the  almshouse  the  case  is  very  diflferent.     Very  few  have 
ever  visited  it.     Only  the  poor  unfortunates  who  inhabit  the 
almshouse   have   any  personal   knowledge    concerning   its 
administration.     Unless  its  condition  is  investigated  and  re- 
ported to  the  people  by  some  special  agency,  it  is  impossible 
for  the  people  to  hold  the  overseers  of  the  poor  and  the 
keeper  of  the  almshouse  to  a  strict  account.     Publicity  is 
the  sine  qua  non  of  political  responsibility. 

It  seems  probable  that  in  this  case  the  function  of  investi- 
gating and  reporting  can  best  be  performed  by  the  common- 
wealth. The  agent  of  the  commonwealth,  by  devoting  his 
entire  energy  to  the  work  of  investigating  local  almshouses, 
becomes  an  expert.  By  knowing  the  condition  of  all  the  alms- 
houses, the  best,  as  well  as  the  poorest,  he  is  able  to  judge 
better  the  merits  and  faults  of  each.  His  work,  moreover, 
will  have  the  very  essential  quality  of  being  considered  reli- 
able. A  local  investigation  can  seldom  escape  the  suspicion 
of  being  prejudiced  and  partial — there  is  always  room  for 
the  suspicion  that  it  has  been  influenced  by  personal  or  par- 
tisan considerations.     The  state  agent  having  no  personal 
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lie  education,  we  must  recognize  that  poor  relief  is  a  matter 
not  merely  of  local  but  of  general  concern.  As  we  have 
seen,  there  are  classes  of  dependents  that  can  best  be  cared 
for  in  state  institutions.  Here  the  commonwealth  should 
have  a  large  sphere  of  activity  entirely  independent  of  the 
local  authorities ;  the  necessity  for  a  centralized  administra- 
tion is  unquestioned.  The  relation  of  the  commonwealth  to 
that  class  of  poor  relief  which  from  its  nature  requires  to  be 
locally  administered,  is  a  much  more  difficult  problem.  We 
cannot  say,  as  in  the  case  of  the  public  school,  that  the  in- 
terests of  the  municipality  and  the  commonwealth  are  sub- 
stantially identical.  A  town  that  maintained  no  schoc^ 
would  suffer  from  the  fact  that  its  most  progressive  inhab- 
itants would  move  to  a  place  where  school  advantages  could 
be  obtained ;  but  if  a  town  maintains  no  almshouse,  or  can 
shift  the  support  of  its  paupers  upon  others,  it  may  prevent 
the  coming  of  undesirable  classes  and  at  the  same  time  save 
itself  a  considerable  expense.  The  immense  floating  popu- 
lation of  the  present  time  also  greatly  complicates  the  prob- 
lem. Moreover,  the  tramp  evil  can  be  effectively  dealt  with 
only  by  concerted  action  throughout  the  state.  If  the  local 
authorities  are  to  administer  poor  relief,  therefore,  they 
must  be  subjected  to  a  strong  central  control ;  the  entire 
system  of  poor  relief  throughout  the  commonwealth  must 
be  organized  through  a  central  board. 


CHAPTER  IV 


PENAL  INSTITUTIONS 


At  iirst  the  punishment  and  confinement  of  criminals  in 
Massachusetts  was  attended  to  either  by  the  town  or  by  the 
central  government.  The  county  did  not  exist.  It  was  only 
developed  after  the  expansion  of  population  had,  owing  to  the 
difRculties  of  transportation  and  communication,  made  it  in- 
convenient to  administer  some  of  the  functions  of  the  general 
government  from  a  single  center.  In  this  way  the  mainte- 
nance of  prisons  was  gradually  shifted  from  the  central  govern- 
ment to  the  counties.  It  was  inconvenient  to  bring  all 
prisoners  to  Boston  for  confinement,  for  the  same  reason  that 
it  was  inconvenient  to  transact  all  judicial  business  from  that 
center.  But  with  improved  facilities  for  transportation, 
better  roads,  railroads  and  inter-municipal  electric  railways, 
the  present  century  has  witnessed  a  movement  in  the  oppo- 
site direction.  County  prisons  are  being  superseded  by 
state  prisons. 

I.  Period  of  Decentralization. 

The  Puritans  had  comparatively  little  use  for  prisons. 
The  stocks,  the  pillory,  and  the  whipping-post  were  relied 
upon  for  the  punishment  and  correction  of  minor  offenders. 
These,  together  with  a  "  cage  "  for  temporary  confinement, 
comprised  the  penal  institutions  of  the  town.  More  serious 
ofTenses  were  punished  by  expulsion  from  the  colony,  and 
death  was  the  penalty  for  a  great  number  of  crimes.  The 
prison  or  house  of  correction  of  that  time  bears  a  closer  re- 
semblance to  the  town  work-house  and  state  farm  of  the 
439]  55 
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present  than  to   present   county   houses  of  correction  and 
state  prisons. 

In  1632  the  general  court  ordered  the  first  general  prison 
to  be  built  at  Boston.'  Not  until  twenty  years  afterwards 
did  it  become  necessary  to  provide  for  a  certain  degree  of 
decentralization.  In  1652  the  general  court  ordered  that,' 
"  Whereas  there  is  only  one  prison  in  this  jurisdiction,  and 
[it  is]  very  inconvenient  to  send  persons  so  far  remote  to  the 
prison  at  Boston,  when  there  is  occasion,  it  [is]  therefore 
hereby  ordered  that  there  shall  be  another  prison  erected  in 
this  jurisdiction,  and  that  to  be  at  Ipswich ;  and  there  shall 
be  allowed  by  the  country  forty  pounds  for  the  effecting  the 
same ;  and  the  work  to  be  carried  on  and  managed  by  the 
selectmen  of  the  said  town."  Nine  years  afterwards,  for  the 
same  reasons,  it  was  ordered  that  Springfield  and  North- 
ampton "  be  allowed  their  country  rate,  for  this  year  ensu- 
ing, for  and  towards  the  erecting  of  a  prison  or  house  of  cor- 
rection at  Springfield."  ^ 

With  the  institution  of  separate  prisons,  in  the  various 
counties  of  the  colony,  their  support  and  management,  ex- 
cept in  the  case  of  the  prison  at  Boston,  at  once  became 
the  function  of  the  county  courts.  The  prison  at  Boston 
remained  in  part  a  general  prison  for  the  whole  colony  until 
the  changes  under  the  new  charter  of  1692.  The  prison  itself 
and  the  house  for  the  keeper  were  originally  built  by  the 
colony ;  and  the  prison  keeper  was  appointed  and  paid  by 
the  general  court.  Soon,  however,  the  appointment  of  the 
keeper  was  transferred  to  the  county  of  Suffolk,  and  the  ex- 
pense of  repair  and  reconstruction  was  divided  between  the 
county  and  the  colony.* 

*  Cohny  Records^  v.  ii  p.  100.  •  Ibid^  v.  3,  p.  260. 

*  Ihid^  V.  4,  pt  2,  p.  21. 

*See  7W</.,v.2,  pp.  148,  195;  v.  3,  pp.  190,  232;  v.  4f  pt.  2,  pp.  lao,  137, 
575  J  Province  Lawi^  v.  7,  pp.  33,  641. 
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in  1788,'  and  again  in  1834.'  The  first  house  of  correction. 
properly  so-called,  was  opened  in  Boston  in  1823,^  and  for  a 
long  time  it  was  the  model  institution  of  the  kind  in  the  state. 

Boston  also  led  the  way  in  the  establishment  of  a  reforma* 
tory  for  juvenile  offenders.^  Although  the  promoters  of  this 
reform  recognized  that  such  a  reformatory  should  properly 
be  established  for  the  benefit  of  the  entire  state,  they  saw 
no  prospect  that  the  state  would  undertake  the  project.  The 
need  for  such  an  institution  was  naturally  more  intense  in  a 
city  than  in  the  rural  districts.  Had  Boston  been  compelled 
to  await  state  initiative  for  relief  in  this  matter,  prison  reform 
would  have  been  delayed  many  years. 

The  establishment  and  successful  operation  of  a  reforma- 
tory for  juvenile  offenders  in  Boston,  led  to  the  desire,  on  the 
part  of  the  other  cities  and  towns  of  the  state,  to  secure  the 
benefits  of  such  an  institution  for  themselves.  The  state  as 
a  whole  became  interested  in  the  matter,  and,  as  a  result,  a 
state  reform  school  for  boys  was  established  at  Westboroug^ 
in  1846,  and  a  similar  institution  for  girls  at  Lancaster  in  1854. 

In  1869  it  was  provided  that  vagrants  and  drunkards 
might  be  sentenced  to  the  state  farm  at  Bridgewater  instead 
of  to  the  town  workhouse  or  county  house  of  correction. 
Since  1819  the  state  prison  had  been  used  exclusively  for 
male  convicts,  and  female  convicts  were  imprisoned  in  the 
county  jails  and  houses  of  correction.  The  establishment  of 
a  reformatory  prison  for  women  in  1874  greatly  relieved  the 
county  prisons,  and  made  a  better  classification  possible ;  a 
movement  which  was  also  greatly  furthered  by  the  establish- 
ment of  the  Massachusetts  Reformatory  in  1884,  for  the  re- 

'Law  of  March  26,  1788.  ^Aeis^  18^,  151. 

*Quincy,  Municipal  History  of  Boston^  pp.  102-105;  Second  Report  of  Ae 
State  Board  of  Charities^  pp.  22-31. 

Egtablisbed  in  1826.    Quincy,  op.  cit,^  pp.  io6>i09. 
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legislature,  to  make  an  annual  investigation  of  all  county 
prisons.  This  committee,  in  1848,  reports  as  follows:' 
"  The  prisoners  are  crowded  together  from  the  fact  that  many 
of  the  rooms  are  not  trustworthy,  and  often  because  they 
cannot  be  warmed,  and  the  convicted  and  the  unconvicted,, 
the  young  and  old,  are  mixed  up  with  an  indiscrimination 
entirely  in  violation  of  law."  But  usually  the  investigations 
of  these  legislative  committees  were  without  result.  As  is 
usual  in  the  case  of  such  committees,  they  had  a  pleasant 
trip  at  the  state's  expense,  were  received  and  feasted  as  the 
guests  of  the  prison  keepers,  and  naturally  came  back  with 
nothing  in  particular  to  report. 

In  1863  ^hc  state  board  of  charities  was  created.  Among 
its  duties  was  that  of  making  an  annual  investigation  of  all 
places  in  which  insane  persons  were  confined.  As  jails  and 
houses  of  correction  were  often  used  for  this  purpose,  they 
were  now  subjected  to  an  annual  inspection,  but  this  was  the 
extent  of  the  powers  of  the  board. 

In  1870,  in  spite  of  the  assurance  of  the  committee  of  the 
legislature  of  the  preceding  year  that  *'  they  found  the  cor- 
rectional institutions  of  the  commonwealth  generally  in  a 
satisfactory  condition,'*'  there  were  a  considerable  number  of 
individuals  who  were  convinced  that  the  county  prisons  were 
not  all  that  they  should  be,  and  who  succeeded  in  inducing 
the  legislature  to  establish  a  board  of  prison  commissioners.' 
The  board  as  at  present  organized  consists  of  five  unsalaried 
members  appointed  by  the  governor  and  council  for  terms 
of  five  years.  Two  of  the  five  members  must  be  women. 
The  term  of  one  member  expires  annually.  The  board  ap- 
points a  paid  secretary  to  act  as  its  executive  officer.**  The 
board  is  given  an  extensive  control  over  county  prisons. 
Among  its  powers  and  duties  are  the  following : 

>  House  Documents,  1S48,  no.  208.  '  SenaU  Documents,  1869,  no.  392* 

*  Acts,  1870, 370.  *  Acts,  1879,  294. 
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1.  The  classification  of  all  prisoners  with  reference  to  sex» 
age,  character,  condition  and  offense.  In  order  to  accom- 
plish this  it  may  remove  prisoners  from  the  jail  or  house  of 
correction  in  which  they  are  confined,  to  any  jail  or  house  of 
<:orrection  in  the  state ;  and  it  may  remove  any  female  pris- 
oner to  the  state  reformatory  for  women. 

2.  The  preparation  of  rules,  with  the  approval  of  the  gov- 
ernor and  council,  for  the  direction  of  prison  officials,  the 
government  of  convicts,  and  the  custody  and  preservation  of 
prison  property. 

3.  The  approval  of  all  plans  for  the  construction  or  en- 
largement of  county  prisons.' 

4.  The  inspection  of  all  county  prisons  at  least  every  six 
months. 

5.  The  preparation  of  an  annual  report  to  the  legislature 
concerning  the  condition  of  county  prisons,  with  such  recom- 
mendations and  suggestions  as  it  may  deem  proper. 

In  T887,  for  the  purpose  of  regulating  prison  labor,  the 
office  of  general  superintendent  of  prisons  was  created.""  He 
is  a  salaried  official,  appointed  by  the  governor  with  the 
consent  of  the  council,  and  holding  office  at  the  pleasure  of 
the  governor.  He  is  not  under  the  control  of  the  state  board 
of  commissioners  of  prisons.  He  is  given  an  extensive  con- 
trol over  the  prison  industries  of  jails  and  houses  of  correc- 
tion, as  well  as  of  the  state  prisons.  Among  his  powers  over 
county  prisons  are  the  following : 

1.  He  may  make  rules  and  regulations  for  the  purchase  of 
tools,  machinery,  and  raw  materials,  and  for  the  sale  of  the 
manufactured  products. 

2.  His  approval  is  necessary  in  regard  to  the  number, 
compensation,  appointment  and  removal  of  trade  instructors ; 
to  the  compensation  and  appointment  of  purchasing  and 

» Acu^  1897, 3"6.  •  Ibid^  1887, 447. 
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selling  agents ;  and  he  must  approve  all  salary  rolls  and  all 
accounts  contracted  in  purchase  of  tools,  machinery  and 
materials. 

A  very  extensive  control  is  thus  seen  to  be  given  to  the 
commissioners  of  prisons  and  to  the  general  superintendent 
of  prisons.  Its  exercise  has  been  very  beneficial  in  improv- 
ing the  condition  of  the  county  prisons,  and  in  systematizing 
the  entire  prison  administration  of  the  state.  But  it  has 
been  found  impossible  to  secure  the  proper  classification  and 
employment  of  prisoners  under  the  county  system.  There 
are  fourteen  counties  in  the  state,  and  each,  with  the  excep- 
tion of  Dukes,  is  required  to  maintain  a  separate  jail  and 
house  of  correction.  In  almost  half  of  these  counties,  the 
average  number  of  convicts  is  so  small  that  their  proper 
classification  and  employment  can  be  obtained  only  at  so 
great  an  expense  that  it  is  practically  out  of  the  question. 
The  expense  per  convict  of  an  efficient  prison  management 
decreases  up  to  a  certain  point  with  the  number  of  convicts. 
The  county  system  is  uneconomical  and  inefficient.  The 
county  is  not  at  all  adapted  to  use  as  a  district  for  prison 
administration.  In  order  to  secure  the  best  results,  the 
smaller  houses  of  correction  should  be  consolidated,  and 
each  should  be  devoted  to  a  special  class  of  prisoners.  In 
order  to  accomplish  this,  it  has  been  proposed  that  the  com- 
monwealth assume  entire  control  and  management  of  the 
county  houses  of  correction,  and  that  the  state  be  divided 
into  such  a  number  of  prison  districts  as  will  secure  the  or- 
ganization of  the  entire  prison  system  on  the  most  efTective 
and  economical  basis.' 

Modern  ideas  concerning  the  treatment  and  reform  of 
criminals  can  be  realized  only  by  a  high  degree  of  specializa- 
tion and  centralization.     Special  institutions,  specially  con- 

^  Report  of  the  commissioners  of  prisons  on  the  division  of  the  state  into  prison 
districts.  Senate  Documents^  1^77*  ^^'  4* 
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structed  and  equipped,  with  skilled  penoloj 
must  be  provided  for  the  various  grades  ar 
criminals.  This  can  only  be  secured  (exccp' 
that  renders  it  practically  impossible)  by  th( 
of  the  entire  penal  administration.' 

'  "  Old  «iid  poorlj  trr»nged  bnildingi,  the  jiapnionitient  ■ 
Mme  priton,  <uid  !□  lome  cuei  in  the  ume  wing  of  ■  priso 
together  in  the  ume  prison  of  pcnons  from  eveij  condition  ii 
in  crime,  foini  aoinc  of  the  objection!  to  the  present  airangeK 
trol  of  the  different  jaili  and  hoiue*  of  correction. 

"  There  ti  at  preaent  «ii  average  of  ahout  800  women  in  th. 
the  State.  Under  a  lingle  management,  one  or  two  of  the  ex: 
rectioo  could  be  ntiliKd  fot  priioni  for  wumen,  othen  for  th 
miDor  offenders  which  come  under  the  class  known  as  misdem 
prisons  could  be  easily  aiianged  for  the  retention  of  a  class 
longer  experience  in  crime."    PrUan  Ctmmisaatttri  Report, 


CHAPTER  V— PUBLIC  HEALTH 
I.  PUBLIC  HEALTH 

a.  Period  of  Decmtralizaiion 

For  a  considerable  period  of  time  after  the  settlement  of 
Massachusetts  Bay,  each  of  the  several  towns  took  care  of  its 
health  interests  in  its  own  way.  No  general  law  was  passed 
on  the  subject  of  contagious  diseases  until  1702,  yet  each 
town  previous  to  this  time  took  such  measures  as  it  deemed 
necessary  to  prevent  the  spread  of  disease. 

In  1647  a  plague  in  the  Barbadoes  led  to  the  passage  of 
the  first  quarantine  law.  It  provides  (or  the  quarantine  of 
all  vessels  from  the  West  Indies,  under  the  direction  of  the 
council  or  a  committee  of  the  council.'  This  quarantine  was 
in  effect  about  two  years.  Again,  in  1665  a  temporary  quar- 
tine  was  established  on  account  of  the  great  plague  in  Lon- 
don. Vessels  from  England  could  land  their  passengers  and 
cargoes  only  on  receiving  permission  from  the  governor  or 
the  general  court." 

A  general  act  for  preventing  the  spread  of  contagious  dis- 
eases was  first  passed  in  1702.3  In  regard  to  infected  vessels, 
the  act  provides  that  any  justice  of  the  peace  may  take  the 
necessary  temporary  measures.  He  must  give  notice  of  his 
action  to  the  governor,  who,  with  the  advice  and  consent  of 
the  council,  may  issue  such  further  orders  as  may  be  deemed 
necessary.     The  selectmen  of  towns  are  given  power  to  iso- 

'  Ci^ny  Rieerdi,  t.  2,  p.  837.  '  JKo^  t.  4,  pt  a,  p.  aSo. 

*PremHft  Z.awj, ».  i,  p.  469. 

*4  [44« 
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late  all  persons  within  their  borders  falling  sick  with  conta- 
gious diseases.  This  law  was  the  direct  result  of  a  severe 
outbreak  of  small-pox  in  Boston,  by  which  4.4  per  cent,  of 
the  population  died.  Though  amended  from  time  to  time, 
it  continued  in  force  until  1797. 

In  1 716  a  quarantine  station  wa^  established  by  the  pro- 
vince on  Spectacle  Island.'  The  station  was  placed  under 
the  direct  supervison  of  the  selectmen  of  Boston,  who  were 
to  furnish  the  necessary  accommodations  and  contract  with 
the  keeper  at  the  expense  of  the  province."* 

Up  to  1739  no  measures  had  been  taken  to  prevent  in- 
fected persons  from  coming  into  the  province  by  land  from 
the  neighboring  colonies.  It  was  now  provided  that  the 
selectmen  of  any  border  town  might  station  persons  at  the 
main  places  of  entrance  from  the  other  colonies,  in  order  to 
examine  travelers  and  to  prevent  infected  persons  from  enter- 
ing.^ 

The  power  given  to  the  governor  and  council  by  the  law 

of  1702  to  issue  orders  regarding  the  quarantine  of  vessels 
became  gradually  less  and  less  in  successive  laws,  and  finally 
disappeared  in  1797. 

Previous  to  1797  there  was  no  provision  for  local  boards 
of  health.  The  abatement  of  public  nuisances  as  well  as  the 
prevention  of  contagious  diseases  were  in  the  hands  of  the 
justices  of  the  peace  and  the  selectmen  of  the  town.  Pro- 
ceedings for  the  removal  of  nuisances  were  usually  made  on 
the  complaint  of  some  individual  whose  interests  were  being 
injured  by  the  nuisance  complained  of.  The  law  of  1797 
leaves  the  powers  relating  to  quarantine  and  contagious  dis- 
eases with  the  selectmen,  but  permits  any  town  to  create  a 

^  Province  Laws,  v.  2,  p.  65. 

'  IHd^  V.  2,  p.  91.    See  also  Acts  RelaHng  to  the  EUabliskment  of  Quarantimt 
Boston  Board  of  Health,  1881. 

'  Province  Laws,  y.  2,  p.  988. 


board  of  health  or  health  officer  to  have  charge  ol  the  re- 
moval of  nuisances.  Little  use,  however,  was  made  by  the 
towns  of  the  powers  thus  granted.  The  small  towns  did  not 
see  fit  to  provide  a  special  board  for  the  abatement  of  public 
nuisances  and  the  needs  of  the  more  populous  towns  required 
boards  with  more  extensive  powers. 

The  first  board  of  health  was  created  in  Boston  in  1799  by 
3  special  ?ct  of  the  legislature.'  The  law  was  the  result  of  a 
severe  epidemic  of  yellow  fever  during  the  previous  year. 
The  board  was  composed  of  members  elected  by  the  people, 
and  in  it  were  consolidated  all  the  powers  formerly  exercised 
by  the  selectmen  in  relation  to  the  administration  of  the 
quarantine  laws,  the  prevention  of  contagious  diseases,  and 
the  abatement  of  public  nuisances.  Modeled  upon  this  law 
other  special  acts  were  passed  for  several  of  the  larger  towns. 
When  these  towns  became  incorporated  as  cities  the  powers 
vested  in  the  health  board  were  vested  in  the  city  council,  to 
be  exercised  by  the  council  or  delegated  to  a  separate  board, 
as  it  might  determine.  In  Boston  the  health  powers  of  the 
council  were  delegated  to  the  mayor  and  aldermen.  In 
most  of  the  cities  the  city  marshal  was  given  the  supervision 
of  all  matters  relating  to  the  public  health.  But  few  of  the 
towns  chose  special  boards  of  health ;  the  selectmen  acting 
in  that  capacity.'  In  Boston  the  matter  was  well  supervised 
and  considerable  systematic  work  was  done,  but  in  many  of 
the  towns  no  thought  was  apparently  given  to  the  subject, 
and  in  others  only  spasmodic  efforts  were  made. 

b.  Period  of  Centralixaticn, 

Such  was  the  condition  in  1 849,  when  the  Asiatic  cholera 

invaded  the  state.     Seven  hundred  and  seven  died  from  its 

effects   in   Boston   alone.     This   led   to   ao  awakening.     A 
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State  commission  was  appointed  to  prepare  a  plan  for  a  san- 
itary survey  of  the  state.  The  commission,  in  its  very  able 
report,  recommended,  among  other  things,  that  each  town 
be  required  to  appoint  a  board  of  health,  and  that  a  state 
board  be  established.  This  board  was  **  to  have  the  general 
direction  of  each  census ;  to  superintend  the  execution  of  the 
sanitary  laws  of  the  state ;  to  examine  and  decide  upon  san- 
itary questions  submitted  to  it  by  public  authorities;  to 
advise  the  state  as  to  the  sanitary  arrangements  of  public 
buildings  and  public  institutions ;  to  give  instructions  to  local 
boards  of  health  as  to  their  powers  and  duties ;  to  suggest 
local  sanitary  rules  and  regulations;  to  recommend  such 
measures  as  they  may  deem  expedient  for  the  prevention  of 
diseases  and  the  promotion  of  the  public  health ;  and  to  re- 
port their  proceedings  annually  to  the  state."*  Many  of 
these  recommendations  have  since  been  carried  out,  but  a 
beginning  even  was  not  made  until  about  twenty  years  after- 
wards. In  1861  a  memorial  to  the  legislature  of  the  Boston 
sanitary  association  respectfully  represeiits  "  that  the  inter- 
ests of  human  health  and  life  .  .  .  require  more  of  the 
paternal  care,  watchfulness  and  protection  of  the  legislature 
than  they  now  receive,  and  these  objects  may  be  best 
attained  by  the  establishment  of  a  state  board  of  health."'' 

The  demand  for  some  control  over  the  town  health 
authorities  is  evidenced  in  the  law  of  1866,  providing  that 
any  person  aggrieved  by  the  neglect  or  refusal  of  the  town 
board  to  abate  a  nuisance  may  appeal  to  the  county  com- 
missioners, who  may  hear  the  appeal  and  may  exercise  all 
the  powers  in  the  abatement  of  the  nuisance  that  the  board 
of  health  is  authorized  to  exercise.^     At  length,  in  1869,  a 

^  See  Report  of  the  Sanitary  Commission  of  Massachusetts^  i850»  p.  1 1 1. 
^  House  Documents^  1861,  no.  112,  p.  I. 
^Acts^  1866,  211. 
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State  board  of  health  was  established.^  As  then  organized, 
it  had  no  compulsory  authority.  Its  duty  was  simply  to 
make  sanitary  investigations  and  to  diffuse  the  information 
thus  gathered  among  the  people.  Its  function  was  one  of 
enlightenment,  and  although  it  has  since  been  vested  with 
numerous  and  important  powers,  none  has  proved  more 
potent. 

In  1 87 1  the  board  was  given  power  to  prohibit  offensive 
trades;  in  1878  it  was  given  general  supervision  of  water 
supplies.  In  1879  the  duties  of  the  board  were  transferred 
to  the  board  of  health,  lunacy  and  charity,  and  this  new 
board  was  given  co-ordinate  powers  with  the  local  boards  of 
health  in  the  prevention  of  the  spread  of  contagious  diseases. 
In  1882  the  board  was  given  authority  to  enforce  a  law 
passed  to  prevent  the  adulteration  of  food  and  drugs.  In 
1 885  a  separate  board  of  health  was  created  with  increased 
powers,  especially  in  relation  to  water  supplies  and  sewerage. 
In  1 894  all  vaccine  institutions  were  placed  under  its  super- 
vision, and  the  boards  of  health  of  all  cities  and  towns  of 
over  five  thousand  inhabitants  were  required  to  send  annual 
reports  of  deaths  to  the  board  according  to  the  forms  pre- 
scribed by  it.  These  are  but  the  more  important  steps  in  its 
development;  its  present  organization  and  powers  will  now 
be  more  fully  considered. 

The  state  board  of  health  consists  of  seven  persons  ap- 
pointed by  the  governor,  with  the  consent  of  the  council. 
Their  term  of  office  is  seven  years,  so  arranged  that  the  term 
of  one  member  expires  annually.  The  board  appoints  a 
secretary,  who  acts  as  its  executive  officer. 

I.  General  powers  of  the  board.  It  is  the  duty  of  the 
board  to  take  cognizance  of  the  general  interests  of  health 
throughout  the  commonwealth ;  to  make  investigations  con- 
cerning the  causes  of  disease  and  epidemics,  and  the  influence 

^Acts^  1869,420. 
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6.  Wattr  supplies  and  sewerage.  The  board  has  the  gen- 
eral oversight  and  care  of  all  inland  waters.  It  examines 
them  to  see  whether  they  are  adapted  for  use  as  sources  of 
water  supply  or  are  in  a  condition  likely  to  impair  the  pub- 
lic health.  It  recommends  suitable  plans  for  systems  of 
main  sewers  and  such  other  measures  as  it  deems  necessary 
for  preventing  the  pollution  of  water  supplies.  It  may  con- 
duct experiments  to  determine  the  best  methods  for  the 
purification  and  disposal  of  sewage.' 

The  board  has  authority  to  make  rules,  regulations  and 
orders  for  preventing  the  pollution  of  streams  or  ponds  used 
as  a  source  of  water  supply  by  any  city  or  town,  or  any 
water  or  ice  company.  Upon  the  complaint  of  the  authori- 
ties of  any  city  or  town  or  the  president  of  a  water  or  ice 
company,  that  the  source  of  supply  is  being  polluted  by 
individuals,  the  board,  after  giving  notice  and  hearing,  may 
order  them  to  desist' 

The  board  consults  with  and  advises  cities,  towns,  corpora- 
tions, firms  and  individuals  concerning  the  best  source  of 
water  supply  and  the  best  practicable  method  of  disposing 
of  their  sewage;  and  all  such  municipahtics,  associations 
and  individuals  must  submit  to  the  board  for  its  advice 
plans  of  their  proposed  schemes  in  relation  to  water  supply 
and  sewage ;  and  all  petitions  to  the  legislature  for  authority 
to  introduce  a  system  of  water  supply  or  sewage  must  be  ac- 
companied by  the  recommendations  of  the  board  thereon. 
It  is  the  duty  of  the  board  to  report  to  the  attorney-general 
all  cases  of  failure  to  comply  with  the  taws  relating  to  the 
pollution  of  inland  waters. ^ 

7.  Infectious  and  contagious  diseases.  Local  boards  of 
health  are  required  to  notify  the  state  board  within  twenty- 
four  hours  after  obtaining  knowledge  of  a  case  of    a  con- 

M«>,  1888, 375.  '/HJl,  1897,510.  »;»..£,  1888,375. 
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quest  of  the  legislature  it  has  made  careful  surveys  and  pre- 
pared elaborate  plans  for  systems  of  sewers  and  water  sup- 
ply for  extensive  districts,  and  its  plans  have  usually  been 
carried  out. 

The  work  of  the  board  in  giving  advice  to  local  authorities, 
companies  and  individuals  is  extensive  and  is  constantly  in- 
creasing. Upon  request,  the  experts  in  the  employ  of  the 
board  examine  existing  or  proposed  water  supplies,  make  a 
careful  analysis  of  the  water  and  report  the  results.  Plans 
for  sewage  disposal  are  also  carefully  considered.  A  sys- 
tematic examination  of  the  water  supplies  of  the  state  was 
begun  in  1887  and  the  work  has  since  been  continued.' 

We  see,  therefore,  that  although  the  state  board  possesses 

'  The  death  rate  in  Musachusetti  hu  remained  practically  itatianary  diirin£ 
die  pa*t  forty  yean  in  spite  of  the  fact  that  the  average  deniity  ol  population  hai 
doubled.  Improved  sanitary  conditions  have  very  nearly  counterbalanced  the 
nnfavorable  inSuence  of  increasiDg  deniity.  "  Infectjont  discate*  geneially,  in- 
cluding consumption,  have  diminished,  while  most  of  the  so-called  local  diteatea 
(ihoM  of  the  nervous,  respiratory,  circulatory  organs,  etc.),  have  increased,  and 
the  result  has  been  a  balance  or  a  maintenance  of  uniformity  in  the  general 
death-rate."  Sec  Jttporl  af  Hu  Stale  Board  of  Health,  iS;^,  ^.  ■jll-iaq.  Tike 
work  ol  the  state  board,  especially  in  the  matter  of  water  supplies  and  sew- 
erage, has  doubtless  had  a  very  great  influence  in  bringing  abont  the  decline  in 
death*  from  infections  diseases. 
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the  municipality  and  the  commonwealth  are  substantially 
identical.  There  are,  however,  as  we  have  seen,  certain 
functions  which  must  be  exercised  by  an  authority  of  broader 
jurisdiction  than  the  municipality,  and  others  that  must  be 
centrally  administered  in  the  interests  of  economy  and  effic- 
iency. Aside  from  these,  one  of  the  most  important  duties 
of  a  state  board  should  be  that  of  educating  municipalities 
as  to  what  are  their  real  interests.  In  case,  however, 
the  municipality  neglects  to  act,  the  commonwealth  must 
act  for  its  own  defense.  Such  action  may  take  the  form 
either  of  compelling  the  local  officials  to  perform  their  duty, 
or  of  its  independent  performance  by  central  officials.  In 
case,  however,  it  is  necessary  to  exercise  coercive  author!^ 
over  the  individual,  it  is  much  simpler  for  the  state  board  to 
exercise  that  authority  directly  than  to  coerce  an  unwilling 
local  board  into  coercing  the  individual.  This  upon  the 
whole  represents  the  actual  relation  of  the  commonwealth  to 
the  public  health  in  Massachusetts.  There  has  been  a  con- 
siderable differentiation  between  the  municipalities  and  the 
commonwealth  in  the  work  of  health  administration. 

II.   VITAL  STATISTICS. 

A  little  more  than  a  decade  after  the  settlement  of  Salem, 
the  general  court  passed  its  first  law  for  the  collection  of 
vital  statistics.  September  9,  1639,  Mr.  Steven  Winthrope 
was  chosen  "  to  record  things,'*  and  it  was  ordered  that  re- 
cords of  births,  deaths  and  marriages  be  kept  in  every  town, 
and  that  they  be  brought  annually  to  the  colony  recorder,  to 
be  entered  upon  his  books.*  Three  years  later,  the  annual 
return  was  required  to  be  made  to  the  district  court  instead 
of  to  the  colony  recorder.'  When  the  law  came  to  be  re-en- 
acted under  the  province  in   1692,  the  town  clerk,  though 

*  Colony  Records f  v.  i,  p.  276.  '/W</.,  v.  2,  p.  15. 
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seded  those  of  the  local  authorities,  and  the  local  authorities 
were  required  to  carry  out  all  orders  and  directions  given 
them  by  the  central  board.  As  a  result  of  these  drastic 
measures,  the  commission,  though  its  work  had  been  com- 
pletely blocked  during  one  year  by  an  insufHcient  appropria- 
tion, was  in  1866  able  to  report  the  complete  extirpation 
of  the  disease.  In  1868  the  commission  took  effective 
measures  to  prevent  the  introduction  of  Texas  fever.  Two 
years  later  a  new  disease  known  as  the  "  foot  and  mouth  *' 
disease  appeared,  and  through  the  vigorous  measures  of  the 
commission  it  was  suppressed  in  1872.  In  1874  and  1875 
there  was  a  slight  outbreak  of  Texas  fever.  This  led  to  the 
passage  of  a  law  in  1876,  forbidding  the  importation  of 
Texas  cattle  between  May  and  November  of  each  year,  and 
making  it  the  duty  of  the  cattle  commission  to  enforce  the 
law.  In  1878  the  commission  and  the  local  authorities  were 
given  the  same  power  in  relation  to  contagious  diseases 
among  all  other  domestic  animals  that  they  previously  had 
in  relation  to  cattle.  In  1881,  the  United  States  supreme 
court  having  decided  in  a  Missouri  case  that  a  law  forbidding 
the  transportation  of  Texas  cattle  through  or  into  a  state  was 
unconstitutional,  the  legislature  authorized  the  cattle  commis- 
sion to  quarantine  all  Texas  cattle  coming  into  the  state. 

Alarmed  at  the  spread  of  tuberculosis  among  cattle,  and 
the  great  danger  to  human  life  resulting,  the  legislature  in 
1892  took  measures  to  check  it.  In  1876  an  act  had  been 
passed  permitting  any  city  or  town  to  appoint  one  or  more 
inspectors  of  provisions  and  of  animals  intended  for  slaughter 
or  kept  for  the  production  of  milk.  Many  cities  and  a  few 
towns  had  taken  advantage  of  it.  Now,  however,  the  ap- 
pointment of  inspectors  was  made  obligatory,  and  the 
inspectors  were  required  to  report  to  the  state  commission 
all  cases  of  tuberculosis  coming  to  their  notice.  No  penalty 
was  attached  for  failure  to  comply,  however,  and  notwith- 
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Standing  the  frequent  orders  of  the  commission,  during  the 
first  year  four  towns  failed  to  appoint  inspectors,  and  the  in- 
spectors of  235  of  the  351  cities  and  towns  in  the  state  made 
no  report  to  the  commission.  This  failure,  and  the  belief 
that  concerted,  systematic  action  was  absolutely  necessary  to 
stamp  out  the  dread  disease,  led  in  the  next  two  years  to  an 
almost  complete  subjection  of  the  local  authorities  to  the 
control  and  direction  of  the  central  commission.  The 
present  organization  and  powers  of  the  commission  will  now 
be  briefly  considered.' 

The  state  board  of  cattle  commissioners  consists  of  five 
members,  appointed  by  the  governor  with  the  consent  of  the 
council.  Their  term  of  office  is  three  years,  unless  sooner 
removed  by  the  appointing  power,  and  the  commissions  of 
the  entire  board  may  be  terminated  by  the  governor  and 
council  when  in  their  judgment  the  public  safety  permits. 

The  commission  has  power  to  make  regulations  concern- 
ing the  prevention  and  suppression  of  contagious  diseases 
among  domestic  animals  and  the  treatment  and  destruction 
<>f  animals  that  have  been  exposed  to  or  are  affected  with 
any  contagious  disease.  Such  orders  and  regulations  sup- 
ersede those  of  the  local  boards  of  health.  Local  boards  of 
health  and  inspectors  of  provisions  must  carry  out  and  en- 
force all  lawful  regulations  and  directions  of  the  commission, 
under  penalty  of  not  exceeding  five  hundred  dollars.  The 
commission  is  authorized  to  appoint  agents  with  equal 
powers  to  those  conferred  by  law  upon  the  local  inspectors, 
and  each  member  of  the  commission  has  the  same  power 
throughout  the  commonwealth  to  inspect  and  quarantine 
cattle  that  is  conferred  upon  local  boards  of  health  and 
inspectors. 

Each  city  and  town  is  required  to  appoint  one  or  more  in- 

Mr/lf,  1885, 378. 
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specters  of  provisions  and  animals  under  penalty  of  not  ex- 
ceeding five  hundred  dollars.  In  case  of  refusal  or  neglect 
to  appoint,  the  commission  may  do  so.  In  case  of  neglect  or 
refusal  to  be  sworn  or  properly  to  perform  the  duties  of  the  of- 
fice, any  inspector  may  be  removed  by  the  commission  and 
another  appointed  to  serve  the  remainder  of  the  term.  The 
commission  may  fix  the  compensation  of  inspectors  thus  ap- 
pointed by  it,  at  not  exceeding  five  hundred  dollars  a  year, 
to  be  paid  by  the  city  or  town.  Local  inspectors  are  re- 
quired to  make  inspections  at  the  times  and  in  the  manner 
prescribed  by  the  commission ;  the  forms  of  their  records 
are  prescribed  in  detail  by  the  commission,  and  they  are  re- 
quired to  make  numerous  reports  to  it.  The  local  inspectors 
are  also  subject  to  the  direction  of  the  local  boards  of  health, 
but  in  case  of  conflicting  directions  the  orders  of  the  state 
commission  are  to  be  followed. 

When  an  animal  suspected  of  being  afflicted  with  a  con- 
tagious disease  is  quarantined  by  a  local  inspector,  the  com- 
mission is  notified ;  an  agent  of  the  commission  makes  an 
examination,  and  the  animal  is  killed  if  found  to  be  diseased. 
The  commission  takes  immediate  charge  of  the  examination 
of  all  cattle  coming  into  the  public  markets  at  Brighton, 
Watertown  and  Somerville  from  without  the  state,  that  are 
not  certified  to  have  passed  the  tuberculin  test  before  enter- 
ing the  state.  Arrangements  have  been  entered  into  with 
the  cattle  commissioners  of  adjoining  states  whereby  nearly 
all  the  cattle  coming  into  these  markets  have  been  tested  by 
approved  veterinarians  before  entering  the  state.  Except  on 
the  written  permit  of  the  commission,  all  cattle  brought  into 
the  state  must  be  taken  to  one  of  these  public  markets. 
And  all  cattle  entering  under  permits  are  examined  by 
special  agents  of  the  commission.  The  work  of  the  United 
States  bureau  of  animal  industry,  established  in  1884,  has 
materially  aided  the  commission  in  its  efforts  to  prevent  the 
introduction  of  contagious  diseases. 


CHAPTER  VI 


POLICE 


I.  The  State  Police. 

The   present  state   police   force   owes  its   origin   to    an 
attempt  to    prohibit  the   sale   of  intoxicating   liquors.     A 
statute  prohibiting  the  sale  of  intoxicants  throughout   the 
state  was  passed  in  1852.     Previous  to  this,   through   local 
option,  the  liquor  trafHc  was  prohibited  throughout  a  large 
portion  of  the  state.     In  1847  the  mayor  and  aldermen  of 
Boston  refused  to  grant  licenses  for  the  sale  of  liquor,  and 
none  were  again  granted  until  1852.     This  attempt  at  pro- 
hibition in  Boston  failed;  the  city  marshal  in  185 1  reported 
that  there  were  then  fifteen  hundred  places  in  which  liquor 
was  sold.'     But  when   Boston,  after  a   five  years'  trial,  at 
length  })ecame  convinced  that  it  could  not  enforce  a  prohibi- 
tory  law,  the  legislature  intervened   to   make   prohibition 
obligatory. 

The  law  of  1852  was  very  generally  enforced  in  the  rural 
communities,  and  in  many  of  the  smaller  urban  centers  where 
the  local  sentiment  was  strong  in  its  favor.  But  in  Boston, 
and  a  few  other  manufacturing  cities  having  a  large  foreign 
population,  all  pretension  of  enforcement  gradually  ceased. 
The  execution  of  the  law  being  left  entirely  to  the  local 
authorities,  it  naturally  followed  that  the  law  was  enforced 
in  those  cities  and  towns  in  which  there  was  a  strong  local 
sentiment  in  its  favor  and  ignored  in  the  others ;  the  law, 
though  compulsory  in  form,  was  optional  in  fact.     To  be- 

^  Winsor,  Memorial  History  of  Boston,  ▼.  3,  p.  253. 
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state  subservient  to  their  passion  and  their  wilL"  The 
following  is  taken  from  the  address  of  the  state  temper- 
ance alliance  to  the  people  of  Massachusetts  ia  1B64: 
"  It  is  never  safe  for  any  state  to  entrust  the  execution 
of  its  laws  to  a  great  city.  The  larger  the  city,  the  greater 
the  danger.  There  are  frequent  and  grave  issues  between 
great  cities  and  the  laws  of  the  state.  In  such  cases  the 
laws  can  never  prevail,  unless  the  state  controls  the  police 
that  executes  them." 

The  city  council  of  Boston  on  the  other  hand  entered  a 
vigorous  remonstrance  against  this  proposed  usurpation  of 
the  city's  ancient  rights,  arguing  as  follows :'  "  That  as  gen- 
eral laws  administered  in  local  communities  by  officers  of 
their  own  selection  has  been  ever  an  essential  principle  of 
our  free  institutions,  in  our  judgment  the  police  poweis 
should  be  .left  as  at  present  to  the  control  of  the  towns  and 
cities  \  and,  inasmuch  as  delegation  to  independent  boards 
without  responsibility  involves  expenditure  without  check 
and  often  the  oppressive  exercise  of  power,  its  charge  should 
be  left  to  the  municipal  authorities,  who  assess  the  taxes, 
are  accountable  for  their  economical  application,  are  open  to 
scrutiny,  and  liable  to  be  removed  by  those  who  have  elected 
them." 

As  a  compromise  between  those  who  desired  the  metro- 
politan police  plan  and  the  less  radical  supporters  of  prohibi- 
tion, an  act  to  establish  a  state  police  was  passed  in  1865.' 
As  then  established  the  state  police  consisted  of  a  constable 
of  the  commonwealth  appointed  and  removable  by  the  gov- 
ernor and  council  and  at  least  twenty  deputies  for  Sufiblk 
county  and  one  for  every  other  coun^.  The  governor  and 
council  could  direct  the  employment  of  additional  deputies. 
The  constable  and  his  deputies  had  all  the  powers  of  local 

1  Senalt  DteumtiUt,  1863,  do.  163. 
■.40:1,1865,349. 
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In  the  following  year  the  prohibitory  law  was  repealed,  but 
after  a  year's  trial  of  license  it  was  again  enacted.  In  1S71 
the  force  was  reorganized.'  Three  police  commissioners  were 
appointed,  with  power  to  appoint  and  have  general  super* 
vision  and  direction  of  a  chief  constable  and  not  exceeding 
seventy  deputy  constables.  In  the  following  year  the  police 
commissioners  were  authorized  to  increase  the  force  to  one 
hundred  men.  In  1874  the  powers  of  the  police  commis- 
sioners were  vested  in  the  chief  constable."  The  efforts  of 
the  state  police  to  enforce  the  prohibitory  law  were  unabated, 
and  in  1874  it  made  5,912  liquor  seizures  and  secured  7,126 
prosecutions.^  But  the  apparent  impossibility  of  the  taslc  led 
to  the  repeal  of  the  prohibitory  law  in  the  following  year, 
and  to  a  return  to  the  system  of  license  and  local  option. 

Though  reorganized  in  1875,  the  state  police  force  was  not 
abolished.  The  special  service  which  was  the  occasion  of  its 
establishment,  was  no  longer  needed,  but  during  the  ten 
years  that  it  had  existed,  its  services  under  the  general 
powers  granted  it  had  proved  so  beneficial  that  it  had  earned 
the  right  to  a  permanent  place  in  the  administrative  system 
of  the  commonwealth.  In  1866  three  members  were  assigned 
specially  to  detective  duty.  Their  services  proved  particu- 
larly valuable  in  detecting  thieves  at  camp-meetings,  mili- 
tary musters,  and  agricultural  fairs.  While  the  state  con- 
stable instructed  his  deputies  to  give  especial  attention  to 
offenses  against  hquor  selling,  gambling  and  prostitution, 
they  were  also  directed  to  give  attention  to  complaints 
against  parties  charged  with  violating  any  criminal  statute. 
When  in  1867  a  new  law  was  enacted  regulating  the  employ- 
ment of  children  in  factories,  the  constable  was  charged  with 
its  execution,  and  he  was  required  to  detail  one  of  his  depu- 
ties specially  for  this  service,* 

'  Aett,  1871,  394.  '  Acts,  1874, 405. 

■  Jttferlo/tht  CkUf  CanttaUt,  1874.  *Aett,  1867,  285. 
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This  attempt  to  abolish  the  state  police  force,  therefore, 
failed,  and  as  the  prohibitory  law  was  re-enacted  in  the  fol- 
lowing year,  the  question  of  abolishing  it  was  not  seriously 
considered  until  1875,  when  there  was  a  return  to  local 
option.  In  the  meantime,  however,  the  detective  work  of 
the  force  had  become  so  important  that  chiefly  for  this  reason 
it  was  now  decided  to  reorganize  and  decrease  the  force,  but 
not  to  abolish  it.  The  experienced  detectives  of  the  state 
force  had  proved  very  valuable  in  working  up  difficult  cases 
and  in  assisting  local  authorities  in  the  detection  of  criminals. 
To  the  inexperienced  authorities  of  the  smaller  towns  this 
service  was  peculiarly  helpful.  While  the  state  police  had 
been  established  and  retained  for  the  special  purpose  of  sup- 
pressing vice  in  the  lai^c  cities,  it  was  now  retained  very 
largely  because  of  the  inefficient  administration  ol  the  towns. 

The  State  Detective  Force,  i8j^-yg.  The  state  police 
force  was  reorganized  as  the  state  detective  force.'  The 
governor  and  council  were  given  power  to  appoint  and 
remove  a  chief  of  the  force  and  not  more  than  thir^  detec- 
tives. These  officers  were  given  the  right  to  exercise 
throughout  the  commonwealth  all  the  powers  of  police,  and 
all  the  powers  of  constables,  except  the  service  of  civil  pro- 
cess. It  was  made  their  duty  to  aid  the  attorney-general, 
district-attorneys  and  magistrates,  in  the  pursuit  of  criminals 
and  in  procuring  evidence  (or  their  conviction.  The  gover- 
nor was  given  power  at  all  times  to  command  their  assist- 
ance in  suppressing  riots  and  in  preserving  the  peace.  All 
local  police  officers  were  required,  within  their  respective 
cities  and  towns,  to  render  aid,  when  called  upon,  to  the 
governor  and  the  state  detectives. 

During  the  first  year  the  force  numbered  fifteen.  It 
made  396  arrests  and  assisted  the  state  board  of  charities  in 
273  cases.  In  the  following  year  it  was  given  charge  of  the 
^AeU,  1875, 15. 
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factories  and  public  buildings  to  the  bureau  of  labor  statistics. 
This  attempt  was  unsuccessful,  but  the  force  was  reorganized 
and  greatly  reduced  in  number.'  It  now  became  known  as 
the  Massachusetts  district  police.  The  governor  was  author- 
ized to  appoint  not  more  than  two  officers  in  each  of  the 
eight  attorneys'  districts,  and  to  designate  one  of  the  number 
as  chief  of  the  force.  Their  powers  were,  like  those  of  their 
predecessors,  to  extend  throughout  the  state,  and  the  gov- 
ernor might  command  their  services  in  suppressing  riots  and 
in  preserving  the  peace.  The  only  material  change  in  their 
powers  was  that  they  were  not  given  authority  to  require  the 
assistance  of  the  local  police  officers  in  the  periormance  of 
their  duties. 

On  account  of  an  insufficient  appropriation  the  new  force 
was  organized  with  but  nine  members,  but  the  next  year  it 
was  increased  to  sixteen,  the  maximum  number  allowed  by 
law.  Four  of  these  were  detailed  as  inspectors.  The  force 
has  been  gradually  increased  until  now  it  numbers  forty-four. 
The  increase  has  been  made  necessary  by  the  constantly  in- 
creased duties  that  have  been  imposed  by  law  upon  the  in- 
spectors. In  1888  the  force  was  divided  into  two  depart- 
ments, an  inspection  and  a  detective  department.'  The  act 
provides  that  no  inspector  shall  be  required  to  perform  duties 
other  than  those  pertaining  to  the  ofHce  of  inspector  of  fac- 
tories and  public  buildings,  unless  his  services  are  required 
by  the  governor  in  suppressing  riots  and  in  preserving  the 
peace.  In  1897  there  were  thirty-one  officers  in  the  inspec- 
tion department,  and  thirteen  in  the  detective  department 

Inspection  Department.  Among  the  more  important  duties 
of  this  department  are  the  enforcement  of  the  various  laws 
relative  to  the  employment,  payment,  and  hours  of  labor  of 
workmen  and  of  women  and  children;  the  guarding  of 
machinery ;  the  sanitation  and  ventilation  of  factories  and 
*Aeli,  1879,305.  '^Wi/,,  1888, 113. 
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id«3,  nor  does  it  attempt  to  force  uowilling  local  officials  to 
execute  them;  it  deals  directly  with  the  individuals  and 
corporations  whose  affairs  are  to  be  regulated.  In  this  it 
deals  with  public  corporations  (ciHes  and  towns)  in  the  same 
way  that  it  deals  with  private  corporations.  It  regulates  the 
employment  of  laborers  by  cities  and  towns,  and  the  sanita- 
tion and  ventilation  of  their  public  buildings  in  substantially 
the  same  manner  that  it  regulates  employment,  sanitation 
and  ventilation  in  factories.  The  work  of  the  state  inspectors 
in  improving  the  ventilation  of  schools  has  been  particularly 
valuable. 

Detective  Department,  The  chief  duty  of  this  department 
is  to  aid  the  attorney-general,  the  local  police  authorities, 
and  especially  the  district  attorneys  in  the  detection,  arrest 
and  conviction  of  criminals.  This  work  of  the  force  is 
especially  valuable  to  the  towns,  whose  officers  are  inex- 
perienced in  detective  work.  Of  this  the  chief  of  the  force 
speaks  as  follows:' 

"  The  increase  in  crime,  and  especially  in  the  number  of 
bui^laries  during  the  past  year  in  the  towns  throughout  the 
commonwealth,  is  a  strong  argument  in  favor  of  a  force 
large  enough  to  cope  with  the  criminal  work.  That  local 
town  officers  often  fail  to  ferret  out  crime  is  not  surprising, 
when  it  is  considered  that  in  a  majority  of  cases  the  cities 
furnish  the  class  that  commit  these  depredations,  and  when 
undetected  they  return  to  their  haunts.  *  •••  I  am  de- 
cidedly of  the  opinion,  that,  in  cities  where  there  is  always 
an  established  police  force,  the  services  of  state  officers  are 
seldom  required ;  but,  for  the  prevention  of  crime  or  detec- 
tion of  criminals  in  the  towns  of  the  state,  officers  trained  for 
detective  work  are  indispensable." 

Every  year  numerous  requests  arc  made  by  local  authori- 
ties and  associations  for  the  services  of  state  detectives  at 

^RtpfrlefUit  ChitfiifaeAfattathiaaitDistrietPaHtt,  lS8o,p.4. 
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superior  to  the  best  local  police  whenever  any  general 
tendency  to  violate  the  law  or  create  a  disturbance  exists.  I 
have  had  some  opportunity  to  see  the  working  of  the  state 
police  in  its  various  forms  in  this  city,  and  I  do  not  hesitate 
to  say  that  twice  as  many  men,  known  to  and  knowing 
almost  every  person  in  the  city,  could  not  be  as  eflfective 
in  preserving  public  order  as  the  force  under  your  direction." 

Two  years  later  the  force  prevented  serious  trouble  from 
developing  during  a  strike  of  canal  laborers  in  the  town  of 
Sandwich.'  During  the  year  1885  it  was  summoned  to  three 
towns  on  account  of  anticipated  disturbances  arising  from 
strikes  among  factory  operatives.^  In  the  towns  of  Ran- 
dolph and  Rockland  the  state  police  appeared  and  made  a 
few  arrests,  after  which  the  excitement  subsided.  At  Mill- 
ville  disgraceful  rows  and  assaults  preceded  the  call  for  the 
services  of  the  state  force,  but  upon  its  arrival  the  disturb- 
ance was  at  once  suppressed.  On  two  occasions,  in  1889, 
the  force  was  called  to  Buzzard's  Bay  to  enforce  the  laws  in 
relation  to  fisheries.  In  1893  it  was  called  to  North  Abing^ton 
on  account  of  trouble  between  the  town  and  a  railroad  com- 
pany. In  the  present  year  (1898)  the  force  has  been  called 
to  New  Bedford  during  a  strike  of  cotton  mill  operatives. 

During  the  past  twenty  years  there  have  been  many  long 
and  bitter  struggles  between  labor  and  capital  in  Massachus- 
etts ;  that  they  have  never  led  to  the  destruction  of  life  and 
property  is  perhaps  largely  due  to  the  existence  of  a  state 
police.3  By  its  prompt  action  incipient  riots  have  been  sup- 
pressed, and  the  mere  knowledge  of  its  existence  has  exerted 
a  repressive  influence  that  can  scarcely  be  overestimated. 
A  local  police,  subject  as  it  must  be  to  personal  and  local 

1  Ihid,^  1881,  p.  6.  '  Ihid.^  1885,  P-  9- 

'  During  all  this  period  the  state  militia  has  been  called  upon  for  but  one  day^ 
service  on  account  of  labor  troubles.  February  21,  1887,  two  companies  were 
called  out  during  a  strike  at  Cambridge. 
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influences,  cannot  exert  the  repressive  influence  that  is  more 
potent  than  actual  physical  force  in  dealing  with  turbulence ; 
the  posse  comitatus  of  the  sheriff  is  an  unreliable  and  often 
dangerous  expedient;  the  militia  is  unwieldy,  expensive 
and  inefficient.'  In  its  state  police  Massachusetts  has  the 
most  efficient  means  of  suppressing  disorder  that  has  yet 
been  developed  in  any  American  commonwealth. 

IL  The  Investigation  of  Fires 

The  establishment  of  state  police  supervision  for  the  in* 
vestigation  of  flres  has  been  made  necessary  to  prevent  the 
setting  of  fires  for  the  purpose  of  defrauding  the  insurance 
companies.  Were  the  insurance  companies  the  final  losers, 
they  might  be  relied  upon  to  take  care  of  themselves ;  but 
the  rate-making  association  of  the  companies  levies  a  tax 
upon  the  whole  community,  sufficient  in  the  long  run  to 
repair  the  effects  of  carelessness  and  crime.  The  competi- 
tion between  companies  is  now  so  great  that  they  make 
little  attempt  to  investigate  suspicious  fires  for  fear  that  such 
action  may  have  the  appearance  of  an  attempt  to  avoid  the 
payment  of  rightful  claims,  and  thus  prejudice  them  in  the 
public  mind.  Nor  have  the  local  police  proved  equal  to  the 
demands  of  the  occasion.  They  have  usually  considered  it 
a  matter  between  the  company  and  the  individual,  totally 
unmindful  of  the  public  injury  involved.  Especially  in  the 
smaller  cities  and  towns,  personal  considerations  and  in- 
fluences usually  prevent  any  thorough  investigation.' 

The  first  movement  in  the  direction  of  state  control  was 
made  in  1886.3     The  act  authorized  the  governor,  with  the 

^  Hftd  PennsyWftma  possessed  a  state  police  the  recent  tragedy  near  Hazleton 
could  scarcely  have  occurred. 

'  See  Official  Fire  Inquests  :  an  address  by  Chaa.  W.  Whitcomb,  state  fire  mar- 
shal of  Massachusetts,  before  the  annoal  convention  of  the  fire  underwriter's  asso- 
<dation  of  the  northwest,  held  at  Chicago,  1895. 

^Acts,  1886,  354. 
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conient  of  the  council,  to  appoint  a  fire  marshal  for  the  city 
of  Boston.  The  ci^  was  reimbursed  by  the  state  for  the 
salary  that  it  was  required  to  pay  him.  It  was  his  duty  to 
investigate  the  cause  of  every  fire,  to  cause  an  inquest  to  be 
held  in  suspicious  cases,  and  to  prosecute  incendiaries. 
Though  appointed  by  the  governor  and  council,  and  remov- 
able by  the  governor,  he  was  placed  under  the  supervision 
and  direction  of  the  ctty  board  of  fire  commissioners. 

In  iSSS  it  was  made  the  duty  of  the  board  of  fire  engi- 
neers of  every  city  except  Boston,  and  the  selectmen  of  every 
town  to  investigate  the  cause  of  every  fire.  But  lor  reasons 
already  given  this  attempt  to  secure  local  action  was  largely 
unsuccessful.  This  failure,  together  with  the  beneficial  re- 
sults achieved  by  the  fire  marshal  of  Boston,  led  to  the 
creation  of  the  office  of  state  fire  marshal  In  1894.*  The 
office  of  fire  marshal  of  Boston  was  abolished  and  its  efficient 
occupant  was  made  state  fire  marshal.  The  local  boards  are 
still  required  to  make  investigations  as  under  the  former  law 
of  1888;  but  the  fire  marshal  may  if  he  deems  necessary 
supervise  and  direct  their  investigations,  and  they  are  now 
required  to  make  a  report  to  him  within  a  week  after  the 
occurrence  of  the  fire.  The  state  is  divided  into  ten  dis- 
tricts,  and  an  assistant  of  the  state  marshal  is  stationed  in  each 
district.  Upon  receiving  the  report  of  the  local  board,  the 
district  officer  at  once  proceeds  to  an  investigation  of  the 
cause  of  the  fire,  and  reports  to  the  state  marshal.  If  any 
evidence  of  incendiarism  is  shown  an  inquest  is  held,  and  if 
the  facta  warrant  an  arrest  is  made  and  the  ofTender  prose- 
cuted.* The  state  fire  marshal  and  also  the  local  boards  have 
the  right  to  inspect  buildings  and  to  order  the  removal  of 
combustible  materials  or  inflammable  conditions.    But  in 

'.4(0,1894,444. 

■  Pint  Rtpert  efAt  State  Firt  Mardal,  1894. 


case  the  order  is  given  by  a  local  board  the  owner  may  ap- 
peal to  the  state  fire  marshal  and  he  may  revoke  the  order. 

III.  Enforcement  of  Law  in  the  Rural  Towns 
The  prevalence  of  lawlessness  in  the  declining  rural 
towns  of  western  Massachusetts  has  recently  received  a  good 
deal  of  attention.  It  is  charged  that  ruffianism  is  almost  un* 
checked,  and  that  the  local  constables  are  little  more  than 
figureheads.  Mr.  W.  M.  Cook,  who  has  made  a  careful 
statistical  investigation  of  murders  in  Massachusetts,  finds 
that  the  four  counties  of  western  Massachusetts,  Franklin, 
Hampshire,  Hampden  and  Berkshire,  have  decidedly  the 
worst  record.  In  Franklin,  the  county  that  has  the  blackest 
record,  there  are  but  three  towns  of  more  than  three  thou- 
sand inhabitants,  and  seventeen  out  of  twenty-six  towns  show 
a  decrease  in  population  during  the  past  twenty  years.  In 
the  last  ten  years  twenty-six  of  the  thtrty-two  towns  of  Berk- 
shire county  have  declined  in  population.  Mr.  Cook  says 
that  "  the  more  atrocious  and  flagrant  murders  were  hidden 
away  in  the  more  remote  localities,  in  general  following  the 
line  of  least  resistance."  In  explaining  the  bad  record  of 
these  western  counties  he  says :' 

"The  best  stock  of  the  old  families  has  been  leaving  the 
hillside  farms  for  years  and  going  to  the  west  or  to  the  cities. 
The  least  desirable  of  the  old  native  stock  has  been  left  at 
home.  Population  has  dwindled,  and  the  consequent  inter- 
marriages between  relatives  have  perhaps  caused  deteriora- 
tion in  many  families.  Then,  again,  very  many  rural  towns 
have  been  left  isolated  by  the  railroads ;  the  churches  have 
grown  weak  and  of  little  account  as  a  barrier  against  social 
degeneration.  The  solitude  of  rural  life  leaves  men  more  a 
prey  to  brooding  over  real  or  fancied  wrongs  or  grievances. 
Finally,  the  lack  of  police  restraint  in  small  towns  allows 
'  PubHtoH^m  efllu  AmeritoH  Staiiitita!  Aitteialia*,  t.  3,  p.  357. 
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aoiple  scope  to  unbridled  passions  and  to  innate  feroci^. 
Perhaps  this  lack  of  close  police  supervision  is  a  very  con- 
siderable factor  in  the  bad  record  of  tlie  rural  Massachusetts 
districts  as  regards  homicide.  It  would  be  unwarranted  to 
say  that  the  rural  population  has  a  stronger  innate  tendency 
to  commit  murder  than  the  population  of  the  metropolis." 

The  Springfield  Republican  has  recently  published  inter- 
views with  the  sheriffs  of  these  western  counties,  all  of  whom 
acknowledge  that  hoodlumism  exists  to  an  alarming  extent.' 
The  sheriff  of  one  county  explains  that  "  the  constables 
have  personal  interests  to  look  after,  and  they  are  almost 
always  anxious  to  escape  the  duties  of  investigating  a  case  or 
of  making  an  arrest  that  is  unpopular."  Another  sheriff 
says,  "  I  have  taken  a  three  days'  trip  in  the  county,  and  I 
could  not  help  but  notice  the  careless  ways  in  which  matters 
were  conducted.  I  feel  in  general  that  there  is  too  little  care 
in  selecting  the  selectmen  of  the  towns,  and  in  turn  the  selec- 
tion of  constables  or  ofRcers.  The  offices  often  go  begging, 
no  doubt,  and  in  this  way  men  are  put  in  who  are  not 
the  best  for  the  place.  I  sometimes  think  that  if  in  these 
country  towns  there  was  any  great  emergency,  which  would 
call  for  courage,  the  officials  would  be  found  lacking  sadly  in 
backbone." 

As  a  result  of  these  disclosures,  the  plan  is  being  agitated 
of  placing  one  or  more  state  police  in  each  county  for  the  en- 
forcement o(  the  law  whenever  the  town  constable  neglects 
or  refuses  to  act 

IV.  Metropolitan  Police 

Although  from  the  facts  given  above,  it  would  seem  that 

the  rural  towns  were  more  in  need  of  state  interference,  it  is 

in  certain  cities  alone  that  the  control  of  the  police  has  been 

taken  out  of  the  hands  of  the  local  authorities  and  vested  in 

■  SfrinffitU  StptMitan,  Auput  36,  1897. 
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the  authorities  of  the  municipality.  But  laws  of  this  kind 
are  very  exceptional ;  the  great  bulk  of  police  legislation  is 
enacted  by  the  state,  rather  than  by  the  municipality,  almost 
wholly  in  the  interest  of  uniformity.  There  is  no  class  of 
criminally  disposed  municipahties  as  there  is  of  individuals ; 
were  the  municipalities  left  to  themselves  they  could  be 
trusted  to  enact  the  necessary  legislation  to  preserve  peace, 
order  and  security.  Their  laws,  however,  would  not  be  uni- 
form, and  this,  in  a  mobile  society,  would  cause  great  incon- 
venience; to  secure  uniformity  the  state  intervenes.  In  the 
enforcement  of  these  laws,  however,  there  is  a  complete 
identity  of  interest  between  the  municipality  and  the  state. 
There  is  no  inconsistency,  therefore,  in  turning  them  over 
to  the  municipalities  for  enforcement 


CHAPTER  VII 


The  purpose  of  this  chapter  is  to  review  briefly  the  bistory 
of  the  apportionment  of  the  state  general  property  tax  among 
the  towns,  to  trace  the  progress  in  the  disint^ratton  of  the 
general  property  tax  and  to  note  the  tendency  toward  a 
separation  of  state  from  local  taxation. 

I .  Apportionment  of  tkt  General  Property  Tax 
The  general  property  tax  has  from  the  start  been  the 
back-bone  of  the  revenue  systems  of  both  the  central  and 
the  local  governments.  It  was  soon  supplemented  by  a  poll 
tax  and  a  "faculties"  or  income  tax,  and  also  by  customs 
duties,  excises  and  lotteries.'  At  first  the  general  court  de- 
termined the  amount  that  each  town  should  raise,  and  this 
amount,  together  with  the  amounts  necessary  for  local  pur- 
poses, was  re- apportioned  by  the  town  officers  among  the 
individuals  of  the  town.  It  is  not  known  upon  what  the  first 
apportionments  made  by  the  general  court  were  based ;  they 
were  probably  based  on  the  valuations  of  the  local  officers, 
corrected  in  accordance  with  the  best  judgment  of  the  mem- 
bers of  the  court.  In  1636,  however,  a  committee  of  thirteen 
was  named  by  the  general  court  with  authority  to  require 
the  assessment  lists  of  each  town,  and  with  these  and  all 
other  means  at  their  command  to  determine  upon  a  true 
valuation  for  each  town.  Upon  the  valuations  thus  deter- 
mined the  general  court  based  its  apportionments  for  a  num- 

I  DoQglM,  Finantial  Hittnj  ef  MauaAiudtt,  pp.  16-35. 
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meeting  together  with  the  commissioners  of  the  several 
towns,  they,  or  the  major  part  of  them  so  met  together,  shall 
have  the  absolute  and  final  determination  of  the  just  propor- 
tion of  each  town  and  of  each  person  and  estate  therein,  so 
that  there  may  be  a  just  and  equal  proportion  between 
county  and  county,  town  and  town,  merchants  and  husband- 
men, with  all  other  handicrafts  as  much  as  in  them  lie." 

This  law  continued  until  the  annulment  of  the  colony 
charter,  and  probably  until  the  granting  of  the  new  charter 
in  1692.  The  last  application  of  the  principle  appears  under 
the  temporary  law  of  1692.'  As  soon  as  general  equaliza- 
tion ceased,  the  inequalities  that  at  once  resulted  brought 
about  a  return  to  the  system  of  the  apportionment  between 
the  towns  by  the  general  court  of  the  amount  to  be  raised. 
The  first  apportionment  act  of  1694  recites  that  the  assessors 
of  the  towns  do  not  properly  perform  their  duties,  and  that 
this  "  has  occasioned  an  inequality  and  disproportion  be- 
twixt town  and  town."  To  obviate  this  the  act  definitely 
fixes  the  amount  to  be  raised  by  each  town  for  the  support 
of  the  general  government."  The  plan  then  adopted  was 
continued  down  to  1871.  At  periods  of  from  one  to  ten 
years  new  apportionments  have  been  made  by  the  general 
court ;  the  usual  period  has  been  between  five  and  ten  years. 
Up  to  1 707  these  apportionments  appear  to  have  been  based 
upon  the  assessments  of  the  local  assessors  as  equalized  for 
each  county  by  the  town  representatives,  as  under  the  law  of 
1646.  For  the  next  two  apportionments,  made  in  1718  and 
1727,  a  more  centralized  plan  was  adopted.  The  general 
court  appointed  three  commissioners  for  each  county  to  ex- 
amine and  revise  the  assessment  lists  of  the  towns.'  After 
1727  the  general   court  continued  to  make  new  apportion- 

'  Prtvinet  Lam,  T.  I,  p.  91. 

'IHd^-w.  I,  p.  177.  *  Ibid.,  T.  3,  pp.  106,419. 
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legal  and  proper  returas,  would  be  marked  with  striking 
features  of  injustice— to  remedy  which  your  committee  pro- 
ceeded to  add  such  articles  and  amount  of  property  not 
included  in  the  returns,  as  by  their  best  judgment  deliber- 
ately used,  it  appeared  the  inhabitants  of  the  different  places 
must  be  possessed  of." 

Down  to  i860  the  apportionments  had  ordinarily  been 
made  every  ten  years.  About  this  time,  however,  a  very 
pronounced  readjustment  of  wealth  and  population  began. 
Some  towns  rapidly  increased  in  population  and  wealth 
while  others  steadily  declined ;  population  was  being  con- 
centrated in  cities,  while  the  rural  hill  tovms  were  being 
depopulated.  Under  such  conditions  apportionment  but 
once  in  ten  years  could  not  fail  to  work  great  injustice. 
From  i860  to  1883,  therefore,  apportionments  were  made 
about  every  five  years,  and  since  1883  they  have  been  made 
every  three  years. 

Not  till  1871  did  the  system  of  apportionment  by  legisla- 
tive committees  give  way  to  the  present  system  of  apportion- 
ment by  the  state  tax  commissioner.*  Apportionment  had 
,  constantly  been  becoming  a  more  and  more  difficult  task. 

I'  Under  the  simple,  uniform  conditions  of  an  eighteenth  cen- 

tury agricultural  communiQr,  it  was  a  comparatively  simple 
matter.  Now  the  great  disparity  in  economic  conditions 
and  the  great  multiplicity  and  intricacy  of  industrial  and 
commercial  relations,  made  it  an  all  but  impossible  task. 
For  this  work  the  lai^e  legislative  committees  were  most 
cumbersome,  expensive  and  inefficient.  Their  apportion- 
ments were  certain  to  be  the  joint  product  of  guess-work  and 
log-rolling. 

Since  1871,  therefore,  the  tax  commissioner  has  taken  the 
place  of  the  legislative  committee.     Once  every  three  years 

'^Ach,  1871, 115. 
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pendent  sources  of  state  revenue  have  been  developed  and 
the  state  general  property  tax  has  come  to  bear  very  lightly 
on  the  different  communities.  In  1896  the  state  poll  and 
property  tax  was  but  one  twenty-fifth  of  the  total  poll  and 
property  taxes  collected  in  the  state ;  and  formed  less  than 
one-third  of  the  total  taxes  collected  by  the  state  government. 

3.  Disintegration  of  the  General  Property  Tax 
The  single  general  property  tax  has  been  broken  up  into 
a  number  of  separate  taxes.  It  is  slowly  undergoing  a  pro- 
cess of  disintegration.  The  plan  of  taxing  everything 
according  to  a  simple,  uniform  rule,  broke  down  when  ap- 
plied to  complex  nineteenth  century  conditions.  The  first 
important  step  in  the  disintegration  came  in  1812,  when  a 
state  tax  was  levied  on  the  paid  up  capital  stock  of  banking 
corporations.'  A  law  of  1832  provides  that  the  machinery 
and  real  estate  of  manufacturing  corporations  shall  be 
assessed  locally,  and  that  in  assessing  the  shareholders,  a 
proportional  amount  of  the  value  of  the  real  estate  and 
machinery  thus  assessed  shall  be  deducted  from  the  value  of 
each  share.*  In  1S62  a  state  tax  of  one-half  of  one  per 
cent,  was  levied  on  the  deposits  of  savings  banks,  and  the 
depositors  were  exempted  from  both  state  and  local  taxa- 
tion on  their  deposits.  By  the  same  act  a  state  tax  was  also 
imposed  upon  the  premiums  or  assessments  of  fire  and 
marine  insurance  companies. 

The  next  year  it  was  attempted  to  levy  a  state  tax  on  the 
dividends  of  non-resident  shareholders  in  Massachusetts 
corporations  by  collecting  it  from  the  corporations.*  This  act 
was  contested  in  the  courts,  and  finally  declared  unconstitu- 
tional/ but  in  the  meantime  it  had  been  repealed,  and  the 
first  general  law  for  the  taxation  of  Massachusetts  corpora- 

'  Alb,  1813, 3».  '  Ibid^  1833, 158. 

>  aid..  1863,  336.  <  OUrei  v.  MiUi,  1 1  Allen,  268. 
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the  state  from  the  shares  of  Don-residents,  it  was  provided  that 
a  tax  upon  their  shares  should  be  collected  from  the  banks 
by  the  local  authorities.'  Shares  held  by  residents  continued 
to  be  assessed  upon  the  individual  holders,  as  in  the  case  of 
other  personal  property.  The  superiority  of  the  method  of 
collecting  the  tax  through  the  corporation  itself,  already 
demonstrated  in  the  workings  of  the  corporation  tax  act  of 
1S64,  soon  led  to  its  application  to  national  banks.  The  law 
of  1 87 1  provides  for  the  levying  of  a  tax  by  the  local  asses- 
sors upon  the  total  market  value  of  the  shares  less  the  value 
of  the  real  estate.*  The  method  of  distributing  the  amount 
collected  between  the  state  and  the  cities  and  towns  is  the 
same  as  in  the  case  of  other  corporations. 

Another  important  modification  of  the  general  proper^ 
tax  came  in  1881.  According  to  the  method  of  the  general 
property  tax,  the  attempt  was  made  to  tax  both  the  real 
estate  and  the  mortgage  upon  it  The  law  of  1881  is  de- 
signed to  bring  about  the  taxation  of  real  estate  once,  and 
only  once,  whether  it  be  mortgaged  or  not.  It  leaves  the 
question  as  to  who  shall  pay  the  tax  upon  the  mortgage  to 
be  settled  between  the  mortgageor  and  mortgagee,  the  result 
being  that  the  owner  of  the  property  usually  contracts  to 
pay  the  tax. 

In  1 891  a  state  collateral  inheritance  tax  was  levied.  In- 
ventories of  all  estates  liable  to  the  tax  are  filed  with  the 
register  of  probate  and  mailed  by  that  officer  to  the  treasurer 
of  the  commonwealth.  By  means  of  this  inventory  or  of  an 
appraisement  made  by  appraisers  appointed  by  the  judge  of 
probate,  the  treasurer  of  the  commonwealth  assesses 
the  tax. 

It  is  thus  evident  that  the  general  property  tax  has  under- 
f^one  a  considerable  disintegration,  and  its  present  unsatis- 

'^fb,  186S,  343.  'yZb^.,  1871,390, 
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factory  condition  appears  to  make  further  disintegration 
inevitable.  The  general  property  tax  in  Massachusetts  has 
always  been  in  theory  a  general  income  tax;  and  it  has 
actually  been  a  combined  property  and  income  tax.  In  case 
a  person  derived  his  income  from  property,  tangible  or  in- 
tangible, the  value  of  the  property  was  considered  the  best 
gauge  of  his  income,  but  in  case  his  income  was  derived  from 
a  trade  or  profession,  he  was  taxed  on  his  income  just  as  if 
it  had  been  so  much  real  estate  or  personal  property.  It  is 
in  the  taxation  of  intangible  property  and  income  that  the 
general  property  tax  has  broken  down  most  completely. 

The  income  tax  applies  to  the  excess  of  income  over  two 
thousand  dollars  derived  from  any  trade,  profession  or  em- 
ployment. Although  the  statute  declares  that  incomes  de- 
rived from  property  subject  to  taxation  shall  not  be  taxed, 
the  court  has  held  that  this  does  not  exempt  the  income  of 
merchants  derived  from  their  business.'  The  tax  is  quite  un- 
popular and  from  a  revenue  standpoint  is  of  little  importance. 
In  1895,  242  towns  taxed  no  income  whatever.  It  has  been 
impossible  to  obtain  the  figures  for  Boston  and  Somerville, 
but  the  total  income  assessed  in  the  other  cities  and  towns 
amounted  to  but  $5,409,925,  This  amount  taxed  at  the 
average  rate  would  bring  in  an  aggregate  revenue  of  about 
•eighty  thousand  dollars.*  The  tax  commission  reports  that 
this  partial  income  tax  ''  has  proved  no  less  difficult  of  satis- 
iactory  administration  than  the  other  parts  of  the  present 
method  of  taxing  intangible  personalty."^  Concerning  the 
attempted  taxation  of  intangible  personalty  the  same  com- 
mission says :  "  The  taxation  of  this  form  of  property  is  in 
high  degree  uncertain,  irregular,  and  unsatisfactory.  It  rests 
mainly  on  guess  work;   it  is  blind,  and  therefore  unequal. 

'  Wilcox  V.  Middlesex  Commissioners,  103  Mass.,  544. 
'  See  Report  o/tke  Tax  Commission^  1897,  pp.  47-51. 
*7fcV.,  p.  109. 
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Here  is  its  greatest  evil,  though  not  its  only  eviL  It  is  hap- 
hazard in  its  practical  working,  and  hence  demoralizing  alike 
to  tax  payers  and  tax  officials."  *  The  commission  therefore 
recommends  the  abolition  of  the  partial  income  tax  and  of 
the  tax  on  intangible  personalty,  and  the  substitution  of  a 
general  inheritance  tax  and  of  a  habitation  tax. 

With  the  disintegration  of  the  general  property  tax,  the 
tendency  has  been  more  and  more  toward  a  separation  of 
state  from  local  taxation ;  the  state  has  obtained  a  constantly 
increasing  portion  of  its  revenue  from  corporation  and  inboi- 
tance  taxes,  while  the  taxation  of  real  estate  has  been  left 
more  and  more  exclusively  to  the  municipalities.  At  pres- 
ent the  cities  and  towns  levy  and  collect  the  general  prop- 
erty tax,  the  poll  tax  and  the  tax  on  national  banks,  and  pay 
part  of  the  proceeds  to  the  state ;  the  state  levies  and  collects 
the  corporation  tax  and  distributes  part  of  the  proceeds  to 
the  cities  and  towns,  while  it  taxes  savings  banks,  insurance 
companies,  and  collateral  inheritances,,  and  retains  the  entire 
proceeds.  With  the  more  complete  disintegration  of  the 
general  property  tax  which  is  impending,  it  seems  very 
probable  that  certain  of  the  resulting  taxes  will  be  reserved 
to  the  municipalities,  while  others  will  be  used  exclusively 
by  the  central  government 

Some  segregation  of  the  sources  of  revenue  seems  to  fol- 
low naturally  from  their  varying  natures.  Among  a  number 
of  difTerent  taxes  it  is  to  be  expected  that  some  will  prove 
peculiarly  appropriate  for  local  and  others  for  state  purposes. 
This  is  unquestionably  a  fact.  There  are  certain  taxes  that 
are  peculiarly  adapted  to  municipal  administration  and  there 
are  others  that  are  peculiarly  adapted  to  commonwealth  ad- 
ministration. A  real  estate  tax  cannot  be  uniformly  ad- 
ministered over  an   extensive  area;  it  is  best  adapted  to 

^JitpMltfA*  Tax  CMmmittuH,  tSg;,  p.59. 
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local  administration.  On  the  other  hand,  it  is  evident  that 
taxes  upon  inheritance  and  upon  inter-municipal  corpora- 
tions can  not  be  successfully  administered  by  a  government 
whose  jurisdiction  extends  over  but  a  small  area.  Such  a 
separation  is  reinforced  by  the  fact  that  each  of  these  two 
governments  in  the  exercise  of  its  peculiar  functions  stands 
in  a  special  relation  to  certain  economic  interests.  Certain 
economic  interests  are  more  vitally  and  immediately  affected 
by  the  activities  of  the  municipality,  and  certain  others  by 
the  activities  of  the  commonwealth.  The  value  of  real  estate 
is  to  a  considerable  extent  created  and  maintained  by  the 
activities  of  the  municipality ;  while  on  the  other  hand  cor- 
porations receive  their  charters  from  the  state,  and  the  right 
of  inheritance  is  secured  by  the  state. 


CHAPTER  VIII 

STREET   RAILWAYS 

The  development  of  street  railways  in  Massachusetts  began 
in  1853  with  the  incorporation  of  two  companies  by  special 
acts  of  the  legislature.'  One  of  these  began  operations 
between  Boston  and  Cambridge  in  the  spring  of  1856  and 
the  other  between  Boston  and  Roxbury  a  few  months  later. 
The  relation  of  the  street  railway  to  the  municipality,  set 
forth  in  these  special  acts,  was  followed,  in  most  respects,  by 
subsequent  special  and  general  acts  for  many  years  and  in 
certain  important  respects  has  continued  down  to  the  present 
time. 

It  was  provided  that  the  acts  should  be  void  unless  ac- 
cepted by  the  city  councils  of  the  cities  affected.  After  a 
public  hearing  the  mayor  and  aldermen  might  grant  locations 
or  franchises  for  the  laying  of  tracks ;  and,  at  any  time  after 
the  expiration  of  one  year  from  the  completion  of  the  road, 
the  mayor  and  aldermen  might  revoke  any  franchise  thus 
granted.'  Street  railways  were  felt  to  be  a  very  doubtful  ex- 
periment, and  this  provision  was  intended  as  a  saf^uard  to 
compel  the  removal  of  the  tracks  from  the  street  in  case  they 
became  a  public  nuisance.  Although  the  street  railway  soon 
came  to  be  recognized  as  necessary  and  permanent,  the 
certain  measure  of  utility  in  this  provision  has  secured  its 
continuance  down  to  the  present  time.  The  cities  were 
authorized  after  the  expiration  of  ten  years  to  purchase  the 
roads  by  paying  a  sum  sufficient  to  reimburse  the  stockholders 

^Acb,  1853,  353.  383.  » JWrf,  1854, 94. 
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define  strictly  the  proper  relatioa  oi  the  municipality  to  the 
street  railway.  They  considered,  however,  that  although 
the  municipality  should  have  considerable  Ireedom  of  action, 
it  would  be  best  to  provide  a  permanent  railroad  commission, 
to  which  appeals  might  be  carried  in  certain  cases,  and 
which  should  exercise  broad  powers  over  both  steam  and 
street  railroads.* 

A  railroad  commission  was  established  in  1869,  and 
though  its  powers  were  (ew  and  weak,  their  judicious  exer- 
cise has  proved  most  beneficial.'  It  consists  of  three  salaried 
members,  appointed  and  removable  by  the  governor  and 
council.  Their  term  of  office  is  three  years ;  and  the  method 
of  partial  renewal  is  adopted,  the  term  of  one  member 
expiring  annually. 

By  the  law  of  1869  and  the  amendments  to  it  during  the 
two  following  years,  the  commission  was  given  a  general  super- 
vision over  all  railroads  and  street-railways.  Its  most 
important  power  was  that  in  the  interest  of  publicity.  Rail- 
way companies  were  required  to  furnish  the  commission 
all  information  requested,  and  to  make  annual  returns  to 
the  commission  according  to  the  forms  prescribed  by  it.* 
The  companies  were  required  to  report  all  railway  accidents, 
and  it  was  made  the  duty  of  the  commission  to  investigate  their 
cause.  Whenever  in  the  opinion  of  the  commission  im- 
proved facilities  or  reduced  fares  were  demanded  on  any  rail- 
way, it  was  made  its  duty  to  call  the  fact  to  the  attention  of  the 
company ;  and  upon  the  petition  of  the  aldermen  or  select- 
men, or  of  twenty  voters,  it  was  made  the  duty  of  the  commis- 
sion to  investigate  any  complaint  against  a  company,  and  if 
the  complaint  was  well  founded  to  recommend  to  the  company 
the  correction  of  the  abuse,  and  also  to  report  the  facts  to 
the  legislature.    The  power,  with  important  limitations,  to 

*  Hnat  DttumtiUi,  1865,  no.  15. 
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to  publish  statements  of  their  financial  condition  at  such 
times  as  it  deemed  proper ;  and  on  application  of  a 
director  or  of  persons  owning  one-fiftieth  part  of  the  stock, 
the  commission  was  required  to  examine  the  books  and 
financial  condition  of  the  railway  and  to  publish  the  resulb 
of  its  investigation. 

No  very  important  changes  were  made  in  the  position  of 
the  street  railway  from  1876  down  to  within  the  past  ten 
years.  The  total  street  railway  mileage  increased  from  8S.8 
miles  in  i860,  to  222.5  miles  in  1880,  and  to  470.2  miles  in 
1887.  Then  came  the  enormous  development  in  street 
railway  building,  due  to  the  substitution  of  electric  for  horse 
power,  which  ts  still  in  progress.  Electricity  was  first  used 
as  a  motive  power  on  the  Lynn  and  Boston  road  in  1888, 
and  in  1889  the  Boston  and  Revere  electric  railway  was  the 
first  to  be  operated  wholly  by  electric  power.  Since  1887 
the  street  railway  mileage  has  been  more  than  trebled,  and 
there  are  now  but  11.9  miles  operated  exclusively  by  horse 
power." 

The  impetus  given  to  railway  building  by  the  intrcxluction 
of  electric  power,  and  the  changed  conditions  that  have 
resulted,  have  led  to  the  enactment  of  a  great  deal  of  import- 
ant legislation  and  to  a  considerable  increase  in  the  powers 
and  duties  of  the  state  commission.  The  subject  that  has 
received  more  attention  than  any  other  is  that  of  capital- 
ization. Here  the  constant  effort  has  been  to  prevent  stock 
watering,  or  the  capitalization  of  the  franchise  or  earning 
capacity  of  the  road.  In  order  to  accomplish  this  the  com- 
mission has  been  given  almost  complete  control  over  all  issues 
of  stocks  and  bonds.  No  company  can  increase  its  capital 
stock  beyond  the  amount  authorized  in  its  charter  without 
the  approval  of  the  commission.     The  commission  deter- 

^  X^trle/ At  Beard  e/Sailread  Cimmiuivmrt,  1897,  p.  88. 
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increased.'  By  far  the  most  important  and  substantial  re* 
ductions  in  the  price  of  street  railway  transportation  that 
have  come  since  its  introduction  in  1856,  have  been  brought 
about  by  increasing  the  distance  that  may  be  traveled  for  a 
minimum  fare,  rather  than  in  reducing  the  minimum.  Five 
cents  has  always  been  the  prevailing  price,  but  its  purchas- 
ing power  has  been  greatly  increased.  This  has  usually 
come  either  through  consolidations  or  extensions. 

The  commission  can  require  any  company  to  provide  ad- 
ditional accommodations  whenever  it  considers  just  and 
proper.*  It  may  also  regulate  the  heating  of  the  cars,)  and 
such  fenders  must  be  provided  as  it  may  require.^  The 
consent  either  of  the  state  commission  or  of  a  special  com- 
mission to  be  appointed  by  the  superior  court  of  the  county, 
must  be  obtained  for  the  crossing  at  grade  of  railroads  by 
street  railways,  or  of  street  railways  by  railroads.'  Until 
1888,  the  joint  use  of  tracks  by  different  companies  was 
regulated  by  the  aldermen  or  selectmen.  The  law  of  this 
year  gives  the  commission  a  veto  over  the  order  of  a  local 
board  authorizing  one  company  to  use  the  tracks  of  an- 
other.' When  the  lines  were  operated  by  horse  power,  the 
joint  use  of  tracks  was  a  comparatively  simple  matter,  but 
with  the  use  of  electric  power  this  has  become  increasingly 
difRcult.  The  joint  use  of  street  railway  tracks  by  different 
companies  has  become  almost  as  impractical  as  in  the  case 
«f  steam  railroads. 

In  1894  three  inspectors  of  steam  railroads  were  appointed, 
and  in  1 897  their  duties  were  extended  to  street  railways.' 
It  is  their  duty  to  investigate  accidents  and  to  see  whether 
the  railways  are  complying  with  the  laws  relating  to  the 
safety  of  their  equipment. 

The  change  from  horse  to  electric  power  has  materially 

■  Atlt,  1897, 313,  369.  *  Ibid.,  189),  It6.  '  Itid,  1895, 13& 

*lUii^  1895, 378.    ^  md„  1895, 436.     *  IbiiL,  1888, 37S.     'TUoL,  1897, 37& 
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state  cotnmission.*  It  seems  that  a  similar  rule  should  apply 
in  the  case  of  inter- municipal  electric  roads.  The  same  ob- 
jections exist  to  the  present  power  of  municipalities  to  revoke 
the  locaUon  of  a  railway.  This,  too,  should  be  exercised 
under  the  supervision  of  the  state  commission.  Though  the 
special  committee  recognizes  the  justice  of  this  latter  posi- 
tion, it  denies  that  of  the  former.* 

Opinion  differs  as  to  the  present  legal  power  of  munici- 
palities to  make  the  granting  of  a  location  or  franchise  con- 
ditional on  the  fulfilment  of  prescribed  terms  and  stipulations. 
It  may  impose  "  restrictions,"  but  whether  this  would  be 
legally  interpreted  to  mean  "terms  and  conditions"  isdoubt- 
ful.i  Nevertheless,  various  conditions  are  often  imposed  by 
the  municipalities  as  the  price  for  obtaining  a  desired  grant, 
extension,  or  alteration  of  a  location.  The  railroad  commis- 
sion reports  that  it  does  not  know  that  a  municipality  has 
ever  received  direct  compensation  lor  such  a  purpose,  and 
holds  that  it  would  be  improper  lor  it  to  do  so ;  and  it  is  the 
opinion  of  the  commission  that  legally  enforceable  conditions 
cannot  be  imposed  relative  to  widening  or  paving  the  street,* 
or  to  the  amount  of  fare  to  be  charged.* 

The  special  committee  takes  a  different  view,  holding  that 

^Aeb,  1871,53. 

*  By  •  •pecial  act  in  1887,  the  nulrOKd  cotntnbdon  wu  giTcn  •.ppelUte  joii*- 
diction  over  the  granting  and  lerocfttion  of  locauoni  in  Boston,  Brookline,  and 
CuulMidge.  Ilui  waijnit  prerioua  to  the  introduction  of  electric  powet.and  the 
coDtmiMion  was  oppoied  to  having  itt  anthorit;  extended  over  what  it  conddeied 
was  a  purely  municipal  matter.  Now,  howerer,  under  the  enlarged  aphrre  of 
activity  of  Ibe  electric  road,  the  commiNioQ  conaiden  it  eminently  fitting  that  the 
authority  which  it  hat  in  Boiton,  BrooUine,  and  Cambridge  ihonld  be  made 

'See  Cambridge  v.  Cambiidge  Railroad  Co.,  10  Allen,  5a 
'  But  by  general  law  the  companie*  are  reqitited  to  pave  and  keep  in  repair  the 
portion  of  the  roadway  between  their  track*, 
^Rtpartef  At  Board  efRaUrBadCemmUnentri,  1888,  pp.  19,  174. 
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secure ;  revocation  would  work  such  great  public  injury  that 
it  could  not  be  seriously  considered.  The  railway  interests 
prefer  this  system  to  the  uncertainties  of  a  term  franchise,' 
and  its  continuance  is  of  great  public  importance  as  recog- 
nizing the  complete  responsibility  of  the  railway  to  the 
public  in  the  performance  of  its  public  function. 

While  the  sale  of  street  railway  franchises  has  been  a 
source  of  coasiderable  revenue  to  cities  in  other  states,  and 
especially  in  European  countries,  this  has  never  been  the 
case  in  Massachusetts.  The  companies  are  not  subjected  to 
special  burdens,  but  are  taxed  in  the  manner  that  other  cor- 
porations are  taxed.  The  theory  has  been  that  the  street 
railways  should  neither  be  subjected  to  pecuUar  burdens 
nor  permitted  to  earn  exceptionally  lai^e  profits.  If  ex- 
orbitant profits  exist,  the  remedy  has  been  held  to  lie  in  im- 
proved facilities  or  cheaper  service.  Transportation  is  one 
of  the  most  vital  forces  in  social  organization ;  there  is  no 
public  service  that  is  more  organically  connected  with  the 
whole  of  social  activity.  There  seems  to  be  a  growing  feel- 
ing therefore  that  the  railway,  no  less  than  the  highway  and 
the  post-office,  should  be  free  from  exploitation  in  the  in- 
terest either  of  corporations  or  of  governments.  The  rail- 
road commission  in  arguing  against  a  proposed  special  tax 
on  street  railways  says :  "  A  tax  on  the  carrier  is  a  tax  on 
the  passenger.  .  .  .  Nothing  has  hitherto  been  more  free 
than  the  use  of  the  highways,  for  all  persons,  and  for  all  pur- 
poses of  travel  or  transportation.  There  is  no  good  reason 
why  the  person  who  travels  in  a  street  car  should  pay  directly 
or  indirectly  for  the  privilege  of  traveling  on  the  highway, 
any  more  than  the  person  who  travels  in  a  public  coach  or 
in  his  private  carriage." " 

^RtpoTtafAt  Spteial  CommiiUeoH  Strttt  RaUaays,^.\%, 
*  Rtparttf&t  Board  ef  Railread  GmmtutixMrt,  1895,  p.  11  a.    An  illnitrmtioii 
of  the  ini]r  in  which  •  qicdal  tax  on  the  compviy  vaaj  beconte  *  tu  iqxm  the 
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return  on  its  investment  was  guaranteed  against  competition. 
In  1870,  however,  this  provision  was  repealed.*  Notwith- 
standing the  existence  of  a  general  incorporation  law,  several 
companies  have  been  incorporated  by  special  act  since  1855. 
But  these  special  acts,  as  well  as  the  special  acts  previous  to 
1855,  contain  provisions  almost  identical  with  those  that 
have  been  noted  in  the  first  act  of  1823,  and  which  were 
afterwards  included  in  the  general  law. 

By  an  act  of  1861  the  governor  and  council  were  author- 
ized to  appoint  an  inspector  of  gas  meters  and  illuminating 
gas.  It  was  made  his  duty  to  examine  each  meter  intended 
for  use,  and  to  stamp  and  seal  it  if  found  to  be  correct. 
Upon  request  of  the  mayor  and  aldermen  of  a  city  or  the 
selectmen  of  a  town,  it  was  his  duty  to  test  the  gas  supplied 
to  the  city  or  town  to  see  that  it  was  of  the  required  legal 
standard.'  In  1880^  the  inspector  was  required  to  test  the 
gas  of  every  company  supplying  gas  to  fifty  or  more  con- 
sumers at  least  twice  a  year.^ 

The  marked  success  with  which  the  railroad  commission 
had  dealt  with  the  problem  of  railway  regulation  suggested 
the  formation  of  a  commission  with  similar  powers  for  the 
regulation  of  gas  companies.  Accordingly,  a  gas  commission 
was  established  in  1885,' with  most  comprehensive  powers  of 
supervision,  for  the  protection  both  of  the  companies  and  of 
the  public.^  Previous  to  the  establishment  of  the  commission, 

^  Acts,  1870,  353.  *  Ibid.,  1861, 168.  *  IHd^  1880,  23a 

'In  1866  the  dty  of  Boston  nuule  an  eztensiye  inycttigation  concerning  tlie 
manufacture  and  inspection  of  gas,  and  in  the  following  year  the  mayor  petitioned 
the  legislature  to  grant  the  city  a  more  extensiye  control  oyer  the  gas  companies^ 
and  also  the  right  to  appoint  a  dty  inspector  of  gas  and  gas-meters.  But  the 
legislature  refused  to  grant  the  request  See  Report  on  the  Manujoiiure  and 
Inspection  of  Gas,  Boston  Documents,  1866,  no.  116;  also  House  Documents, 
1867,  no.  469. 

*^<^l!r,  1855,  314. 

^This  was  sixty-two  years  after  the  6rst  company  was  incorporated*  and  about 
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1  or  Operate  gas  or  electric  light  works.  la  1888,  aeverdie- 
less,  Danvers  had  erected  an  electric  light  plant  lor  the 
purpose  of  Ughting  its  streets.  The  next  year  it  petitioned 
the  legislature  for  permission  to  sell  light  and  power,  but 
its  petition  was  denied.  Peabody  attempted  to  establish  a 
plant  but  was  restrained  by  the  courts.'  At  length  in  1891, 
on  the  petition  of  a  number  of  cities  and  towns,  the  legis- 
lature passed  a  general  law  permitting  municipalities  to 
purchase  or  erect  gas  and  electric  light  plants  for  both 
private  and  public  lighting.*  Municipalities  were  required 
first  to  purchase  existing  plants,  and  the  municipal  plants 
were  subjected  to  substantially  the  same  supervision  of  the 
gas  and  electric  light  commission  as  the  private  plants. 

Thirteen  towns  and  two  cities  now  have  their  own  gas  or 
electric  light  works.  Two  towns  have  plants  for  the  supply 
of  both  gas  and  electric  light ;  the  others  supply  only  electric 
light.  In  the  short  time  that  it  has  been  permitted,  munici- 
pal ownership  has  developed  quite  rapidly.  One  of  the  chief 
difficulties  in  the  way  of  municipal  ownership  is  the  fact  that 
the  lighting  business  has  to  a  considerable  extent  become 
inter-municipal.  In  many  cases  it  has  been  found  most 
economical  to  have  but  one  plant  for  several  municipalities. 
In  1897  eighteen  of  the  six^-seven  gas  companies  and 
twenty-six  of  the  eighty-three  electric  light  companies  were 
supplying  more  than  one  city  or  town.  The  tendency  has 
been  toward  greater  centralization.  While  this  tendency 
continues,  the  greater  flexibility  of  private  management  is  a 
strong  argument  in  its  favor.  We  may  rely  upon  private 
corporations  to  consolidate  whenever  economy  of  operation 
can  be  secured  thereby,  but  we  know  that  it  is  only  very  ex- 

'Spanlding  v.  Peabody,  153  M*m.,  139. 

*Attt,  1891,  370.  In  tbe  Mine  fear  ■  ■pedal  act  wai  pawed  to  legaliie  the 
action  of  Danven  in  eatabUthing  ita  plant. 
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town,  according  to  the  lorni  prescribed  by  the  commission. 
Gas  and  electric  light  companies  are  required  to  report  to 
the  commission  within  twenty-four  hours,  all  accidents  caused 
by  gas  or  electricity,'  and  chiefs  ol  police  and  medical  ex- 
aminers are  required  to  report  such  accidents,  whether  occur- 
ing  in  connection  with  municipal  or  private  management.' 
The  facilities  of  the  commission  for  getting  at  the  facts  neces- 
sary to  hold  the  companies  and  the  municipalities  to  a  re- 
sponsible performance  of  their  public  function,  are  therefore 
almost  complete ;  all  that  is  lacking  ts  a  periodical  audit  of 
their  accounts. 

The  commission  has  power  on  appeal  to  prevent  munici- 
palities from  granting  franchises  to  more  than  one  gas  or 
electric  light  company.  In  case  a  new  company  applies  for 
a  franchise  in  a  town  already  supplied  by  an  existing  com- 
pany,  the  mayor  and  aldermen  or  the  selectmen  may,  after 
a  public  hearing,  grant  the  request ;  an  appeal  may  then  be 
taken  to  the  commission,  and  its  decision,  made  after  giving 
notice  and  hearing,  is  final.  In  dealing  with  this  problem, 
the  policy  of  the  commission  has  been  consistent  It  does 
not  consider  competition  possible  or  desirable  in  the  lighting 
business,  and  only  in  very  exceptional  cases  will  it  permit  a 
duplication  of  plants.  This  policy  is  well  set  forth  in  its 
decision  upon  the  appeal  of  the  Worcester  Electric  Light  Com- 
pany :>  "The  history  of  corporations  doing  an  electric  light- 
ing and  similar  business  in  competition  in  various  parts  of  the 
country  affords  strong  ground  for  believing  that  a  new  com- 
pany, if  allowed  to  engage  in  business,  would  not  long  remain 
by  itself,  as  competition  for  a  period  would  probably  be  fol- 
lowed, as  elsewhere,  by  consolidation  or  absorption.  Whether 
or  not  such  union  would  be  for  the  public  good,  the  com- 

>./<<«,  1888;  350.  •7>(«^  1896.338. 
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community."  But  in  the  case  of  the  gas  and  electric  light 
companies  of  the  city  of  Worcester'  the  commission  refused 
to  grant  their  petition  to  consolidate ;  holding  that  it  would 
bring  weakness  rather  than  strength,  and  that  consolidation 
would  make  it  for  their  immediate  interest  to  develop  the 
sale  of  gas  to  the  prejudice  of  electric  light' 

In  order  to  prevent  overcapitalization,  gas  and  electric 
light  companies  must  secure  the  approval  of  the  commission 
ior  each  new  issue  of  stock  or  bonds.  New  shares  cannot 
be  offered  to  stockholders  at  less  than  their  market  value, 
as  determined  by  the  commission.^  Each  year  the  commis- 
sion is  required  to  pass  on  numerous  petitions  of  companies 
desiring  to  increase  their  capital  stock,  and  each  must  be 
decided  after  a  careful  investigation  of  the  peculiar  condi- 
tions of  the  case.  In  deciding  each  case  the  two  main 
points  considered  by  the  commission  are  (i)  the  purpose 
for  which  the  new  securities  are  to  be  issued,  and  (2)  the 
relation  of  the  present  capitalization  to  a  fair  structural  valu- 
ation of  the  plant.  On  the  one  hand  an  energetic  develop- 
ment of  the  business  must  not  be  checked ;  and  on  the 
other,  repairs  that  should  be  paid  from  income  ought  not  to 
be  made  by  an  increase  of  capital,  nor  should  earnings  be 
capitalized  that  ought  either  to  be  spent  in  extending  the 
business  or  in  lowering  the  price  to  the  consumer.  If  the 
commission  finds  the  fair  structural  value  of  the  plant  to  be 
less  than  the  capitalization  of  the  company,  before  allowing 
an  issue  of  new  stock  or  bonds  it  may  prescribe  such  con- 
ditions and  requirements  as  it  deems  best  adapted  to  repair 
the  capital  stock  within  a  reasonable  time,  or  it  may  require 
the  capital  stock  to  be  reduced  by  a  prescribed  amount.* 

'  Woiceiter  then  hmd  ■  popnlfttioii  of  84,655. 

*R^rttf»€  Gat  and  £Uttrit  LigU  C»mmuri*n,  1890,  pp.  ia-17. 

Mrf»,  1894, 450,  47a.  '/WA.  189^  47* 


pub,,,,    f    »'■*«:•?'*'>■,  CO  °'»'«b»  ""• 


■=om".  "»'"(  w-ir"  '**f      .'"MSo:      "°°- 


an 


*<« 


""., 


136 


ADMINISTRATION  IN  MASSACHUSETTS 


[520 


sumer  in  1886,  the  year  after  the  creation  of  the  commissiont 
was  $1.72  per  thousand  feet,  in  1896  it  was  $1.17.' 

It  is  the  duty  of  the  commission  to  see  that  all  the  pro- 
visions of  law  relative  to  companies  or  municipalities 
engaged  in  the  sale  of  gas  or  electric  light  are  observed ;  and 
it  may  apply  to  the  attorney-general  and  the  courts  to  en- 
force all  such  provisions  and  all  lawful  orders  that  it  makes.* 

State  control  over  gas  and  electric  light  companies  has 
certainly  proved  very  efficient;  whether  municipal  control 
might  not  be  even  better  is,  however,  a  very  proper  question. 
One  difficulty  in  the  way  of  municipal  control,  as  in  the  case 
of  municipal  ownership,  is  that  many  of  the  plants  supply 
several  cities  or  towns.  Here  the  lighting  business  has 
become  an  inter-municipal  institution.  It  is  possible,  of 
course,  to  unite  the  towns  served  by  a  single  company  into 
a  district  for  the  purpose  of  exercising  control  over  the 
company.  Similar  districts  already  exist  for  various  purposes 
of  administration.  It  is  doubtful,  however,  whether  the  multi- 
plication of  local  divisions  is  conducive  to  the  highest  political 
responsibility  and  efficiency. 

There  are,  moreover,  certain  manifest  advantages  of  con- 
trol through  a  state  commission.  Efficient  control  must  be 
of  a  quasi-judicial  character,  and  must  be  exercised  by  men 
having  an  extensive  technical  knowledge  of  the  subject.  It 
does  not  seem  probable  that  either  of  these  essentials  can  be 
best  secured  through  a  local  board.    The  state  commission- 
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CHAPTER  X 
THE  CIVIL  SERVICG  COMMISSION 

Down  at  least  to  tiie  beginning  of  the  present  century  the 
minister  was  the  only  professionally  trained  official  in  the 
service  of  the  town.  It  is  only  recently  that  school  teachers 
even  have  possessed  special  training.  Popular  administra- 
tion has  always  been  the  rule.  The  plan  adopted  has  in 
general  been  one  of  a  great  multiplicity  of  offices,  simple 
duties,  short  terms,  and  compulsory,  unpaid  service.  The 
theory  is  that  each  voter  shall  aid  in  administering  the  affairs 
of  the  town  in  accordance  with  his  ability ;  and  in  order  that 
he  may  do  so  without  interfering  seriously  with  his  private 
afTairs,  the  work  is  divided  among  a  great  number  of  persons. 
There  is  the  least  possible  distinction  between  the  governors 
and  the  governed.  The  policy  decided  upon  in  town  meet- 
ing is  popularly  administered  without  the  intervention  of  an 
official  class. 

But  popular  administration,  in  this  sense  o(  the  term,  is 
only  possible  under  simple,  primitive  conditions.  When  the 
simple  village  community  becomes  a  complex  city,  the  com- 
plexity  of  the  governmental  organization  must  increase  with 
the  complexity  of  the  conditions  that  it  is  its  function  to 
regulate.  There  must  then  be  a  division  of  labor.  A  com- 
paratively small  number  of  people  must  devote  their  entire 
time  to  the  management  of  city  business,  while  the  great 
majority  must  devote  themselves  almost  exclusively  to 
private  pursuits.  The  welfare  of  the  community  requires 
that  both  city  and  private  business  be  conducted  in  the  most 

138  [JM 
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commonwealth  and  municipal  administration.  Rotation  in 
office,  which  is  its  natural  result,  is  fatal  to  efficiency  in  most 
branches  of  the  public  service.  The  trouble  arises  from  a 
failure  to  distinguish  between  the  machine  and  the  directing 
intelligence  behind  it.  The  administrative  machine,  if  prop- 
erly constituted,  is  as  well  adapted  to  the  carrying  out  of  a 
Republican  as  of  a  Democratic  policy.  Providing  only  the 
hand  that  directs  it  is  in  sympathy  with  the  policy  to  be 
pursued,  the  administrative  machine  ts  as  efficient  in  the  ad- 
ministration of  a  high  tarifr  as  of  a  low  tariff,  of  high  license 
as  of  low  license.  This  fact  would  doubtless  be  very  gener* 
ally  recognized  were  it  not  for  the  supposed  necessity  of 
using  the  patronage  to  build  up  the  party  oi^nization ;  of 
making  the  administrative  machine  serve  also  as  the  party 
machine.  The  strong  temptation,  therefore,  to  use  the 
power  of  appointment  and  removal  for  partisan  purposes  has 
led  to  the  necessity  of  placing  that  power  under  certain 
restrictions.    The  merit  system  has  been  the  result. 

The  state  civil  service  commission  was  established  in  1 884,' 
by  "  an  act  to  improve  the  civil  service  of  the  commonwealth 
and  the  cities  thereof."  The  commission  is  made  up  of 
three  members,  appointed  and  removable  by  the  governor 
with  the  consent  of  the  council.  Not  more  than  two  of  the 
commissioners  can  be  of  the  same  political  party,  and  one 
commissioner  retires  every  year.  It  appoints  a  chief  exami- 
ner, a  secretary,  a  registrar  of  labor,  and  the  necessary 
clerks.  For  the  local  administration  of  the  law,  the  com- 
mission appoints  a  board  of  examiners  for  each  city.  Ap- 
peals from  the  action  of  these  local  boards  are  heard  by  the 
state  commission  i  and  the  members  are  removable  at  its 
pleasure. 

At  present,  with  certain  express  exceptions,  the  authority 

M^,  1884.330. 
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requested  that  the  rules  be  extended  to  its  labor  service,  and 
made  the  necessary  appropriation  (or  that  purpose.  In  the 
same  voluntary  manner  New  Bedford  secured  the  applica- 
tion of  the  rules  to  its  labor  service  in  1891,  Newton  in 
1894,  Everett  in  1896,  and  Worcester  in  1897.  "^^  policy 
of  the  commission  has  therefore  been  to  make  the  applica- 
tion and  continuance  ol  the  labor  service  rules  optional 
except  in  the  case  of  the  ci^  of  Boston.  This  policy  was  to 
a  certain  extent  fixed  by  law  in  1896,  by  the  adoption  of  an 
amendment  to  the  law  of  1888,  providing  that  its  provision  in 
regard  to  the  labor  service  shall  not  take  efTcct  in  any  city  of 
less  than  one  hundred  thousand  inhabitants  except  on  its 
acceptance  by  the  mayor  and  city  council.' 

In  1892,  Cambridge  again  took  the  lead  by  officially  re- 
questing that  the  rules  be  extended  to  its  fire  service.  The 
commission  accordingly  adopted  a  rule  providing  that  the 
fire  service  of  any  city  would  be  included  in  the  classified 
service  on  the  application  of  its  mayor  and  aldermen.  In 
the  following  year  Somerville  took  advantage  of  this  pro- 
vision; New  Bedford  and  Lowell  followed  in  1897.  Owing 
to  several  accidents  in  the  handling  of  steam  by  some  of  the 
school  janitors  of  Boston,  the  school  committee  of  that  city 
petitioned  the  legislature  for  an  act  compelling  the  commis- 
sion to  include  all  the  school  engineers  and  janitors  of  the 
city  in  the  classified  service.  This  was  done  by  the  law  of 
1889.'  Upon  the  request  of  Cambridge  that  its  school 
janitors  should  also  be  included  in  the  classified  service, 
the  commission  adopted  the  rule  that  the  school  engineers 
and  janitors  of  any  city  would  be  included  at  the  request  of 
the  school  committee  of  the  city.     Again  on  the  petition  of 

Mea,  1896,  449.    Id  1S9J,  Boiton  wu  the  only  citf  of  more  than  one  bsndced 
thoDuttd  inhabitanli.    Worcotet  had  98,^7,  Hid  Fall  Ritm,  89,103. 
*  Acts,  iSSg,  352.    Rtport  sflht  Civil  Sirviee  CcmmiuiMt,  1889,  p.  8. 
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Yet  it  is  also  probable  that  were  each  city,  desiring  to  adopt 
the  merit  system,  required  itself  to  administer  the  system, 
instead  of  leaving  its  administration  as  at  present  to  a  state 
civil  service  commission,  very  few  cities  would  undertake  the 
reform.  It  can  hardly  be  expected  that  a  small  city  with 
but  a  small  number  of  persons  in  its  service,  wilt  go  to  the 
trouble  and  expense  of  establishing  the  machinery  necessary 
for  the  independent  administration  of  the  merit  system. 

Centralized  administration  seems  in  this  case  to  be  the 
most  economical,  efficient  and  reliable.  It  is  more  econom- 
ical because  a  separate  commission  for  each  ci^  would  lead 
to  the  needless  repetition  of  work  now  performed  but  once 
for  all  by  the  central  commission.  It  ts  more  efficient  be- 
cause  ordinarily  the  state  commission  would  be  composed  of 
members  of  a  higher  grade  than  those  of  the  local  commis- 
sions. It  is  more  reliable  because  entirely  independent  of  the 
local  administration  and  therefore  not  open  to  the  suspicion  of 
being  influenced  by  it.  The  function  of  the  commonwealth 
seems  here  to  be  properly,  not  regulation  or  compulsion,  but 
the  tender  of  its  services  through  the  civil  service  commis- 
sion to  those  cities  that  desire  to  secure  the  benefits  of  the 
merit  system.  We  would  then  have  central  administration 
for  the  purpose  of  serving  the  localities  rather  than  for  the 
exercise  of  control  over  them. 

The  merit  system  was  instituted  for  the  purpose  of  doing 
away  with  the  spoils  system,  but  in  its  actual  application  it 
does  more  than  this :  it  has  enormously  increased  the  com- 
petition for  office  both  in  quantity  and  quality.  Without 
the  merit  system,  the  appointing  power  is  practically  limited 
in  selecting  his  subordinates  to  his  personal  acquaintances  or 
persons  recommended  by  them.  Having  no  means  of  test- 
ing the  actual  ability  of  the  applicant,  the  appointing  officer, 
if  possible,  selects  a  person  concerning  whom  he  has  some 
personal  knowledge — preferably  a  relative  or  friend.     With 
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of  the  accounts  of  that  officer.  At  the  suggestion  of  the 
commissioners  they  were  relieved  of  their  control  over  county 
accounts,  and  the  office  of  controller  of  county  accounts  was 
created.' 

The  controller  of  county  accounts  is  appointed  and  re- 
movable by  the  governor  and  council.  His  powers  differ 
from  those  of  the  bank  commissioners  chiefly  in  that  Suffolk 
county  is  exempt  from  his  supervision,  and  the  inferior 
courts  and  trial  justices  have  been  brought  under  his  control,* 
The  county  treasurer  and  all  the  officers  that  are  required  to 
pay  money  to  him  are  under  the  supervision  of  the  controller. 
He  is  also  required  to  examine  the  official  bonds  of  county 
officers,^  and  to  audit  and  certify  the  monthly  traveling 
expenses  of  county  commissioners.* 

It  has  long  been  the  custom  of  the  legislature  annually  to 
vote  the  appropriations  and  the  tax  levy  for  each  county 
except  Suffolk.  This  is  largely  a  mere  matter  of  form ;  its 
chief  merit  lies  in  the  publicity  that  it  involves  rather  than  in 
the  exercise  of  a  wise  discretion  on  the  part  of  the  legislature. 
County  commissioners  are  required  to  submit  annual  esti- 
mates of  receipts  and  expenditures  to  the  state  controller  in 
the  form  prescribed  by  him.  It  is  then  the  duty  of  the 
controller  to  analyze  and  classify  these  estimates,  as  nearly 
as  possible  on  a  uniform  basis,  and  report  them  to  the  legis- 
lature ;  and  he  is  required  to  send  a  copy  of  this  report  to 
the  mayor  or  selectmen  of  each  city  and  town.' 

The  work  of  the  controller  in  examining  and  supervising 
county  accounts  has  proved  most  valuable.  The  irresponsible 
methods  shown  in  the  investigations  of  1874  and  1875   have 

■^(tt,  1887,438. 

*  Th«  mfiain  of  Snfiblk  coDnt;  ue  mltended  to  bjr  the  citf  of  BoMon.  Tbe  dtf 
andilot  eierdiet  the  nperTinon  thftt  in  the  other  coaotiet  !•  eiercued  bjr  the 
«t»te  coDtroUet. 

*AM,  1890,  380.         ■/*»*,  1893,  373.         *nnd^  1895, 143;  Ibid^  1897, 153. 
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the  creation  of  a  record  commission,  to  be  erected  on  the 
model  of  the  English  Record  Commission,  for  it  seems  to 
me  wise  to  preserve  and  stimulate  local  interest  in  records. 
II  they  were  to  be  brought  to  a  central  office,  this  interest 
would  decline." 

The  special  commission  was  continued  for  three  years,  and 
then  in  1892  the  office  of  commissioner  of  public  records  was 
established.  It  is  the  duty  of  this  officer  "to  take  such 
action  as  may  be  necessary  to  put  the  public  records  of  the 
counties,  cities,  town,s,  churches,  parishes  or  religious  so- 
cieties of  the  commonwealth  in  the  custody  and  condition 
contemplated  by  the  various  laws  relating  to  such  records, 
and  to  secure  their  preservation." ' 

Through  the  influence  of  the  record  commissioner  vaults 
and  safes  have  been  provided  until  almost  every  city  and 
town  has  its  most  important  records  fairly  secure.  Many 
important  records  have  been  printed  and  copies  of  others 
have  been  made.  Nevertheless  the  records  of  many  of  the 
towns  are  far  from  being  in  the  condition  contemplated  by 
the  statutes  and  are  very  inconvenient  for  purposes  of  con- 
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a  date  to  be  fixed  upon  should  be  brought  to  a  centra]  office 
of  fireproof  construction,  and  there  classified  and  indexed 
and  put  in  a  proper  condition  for  preservation. 

3.  The  Highway  Commission 
During  the  last  decade  of  the  eighteenth  and  the  first  few 
decades  of  the  nineteenth  century,  there  was  considerable 
activity  in  road  building.  Numerous  turnpike  corporations 
were  formed  and  extensive  turnpikes  were  constructed. 
With  the  building  of  railroads,  however,  the  care  of  the  high- 
^Acit,  189a,  333. 
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county,  the  highway  commission  may  accept  a  road  as  a 
state  highway,  to  be  constructed  and  maintained  by  the 
commission  at  the  expense  of  the  commonwealth.  The 
commission  may  contract  for  the  construction  of  the  road 
either  with  the  city  or  town  in  which  the  road  is  situated  or 
with  private  parties.  One-quarter  of  the  cost  of  construction 
must  be  repaid  to  the  commonwealth  by  the  county  within 
six  years.  The  commission  may  also  contract  with  the  city 
or  town,  or  with  private  parties,  for  the  maintenance  of  the 
highway,  and  it  cannot  be  dug  up  or  altered  in  any  way 
without  a  permit  from  the  commission.  The  construction  of 
state  roads  must  be  apportioned  fairly  between  the  different 
counties,  and  not  more  than  ten  miles  can  be  constructed  in 
any  county  during  any  one  year  without  the  approval  of  the 
governor  and  council.' 

During  the  four  years  1894-97,  i>094-4  miles  of  road 
were  petitioned  for  and  179.2  miles  laid  out.  The  road  laid 
out  is  situated  in  121  different  cities  and  towns.*  While  at 
present  these  little  strips  of  road  are  widely  scattered  and 
disconnected,  it  is  the  purpose  of  the  commission  that  they 
shall  eventually  form  parts  of  an  extensive  and  well-planned 
system.  The  commission  has  in  view  the  connection  of 
centers  of  business  with  each  other.  In  case  there  is  a  large 
traflic  between  two  cities  or  towns  by  way  of  a  road  passing 
through  other  towns  which  profit  little  by  the  traflic,  the 
road  is  to  be  taken  as  a  state  road.  The  commission  also  has 
in  view  the  connection  of  the  large  centers  of  population 
with  the  surrounding  agricultural  areas.  Each  large  city  is 
to  have  roads  radiating  from  it  in  all  directions.  Moreover 
the  now  declining  towns  remote  from  the  railroads  and 
waterways,  are  to  be  taken  from  their  isolation  and  con- 

'^(ft,  1894,49;, 

*  Rtpvrt  cftki  MaUttdnaiOs  Higkwaf  C»mmiiti»n,  1S97,  pp.  145-6. 
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impetus  by  the  development  of  electric  lines  since  1889. 
They  have  made  land  formerly  of  use  only  for  agriculture 
available  for  residence  purposes.  They  have  organized  the 
entire  district  consisting  of  twenty-nine  cities  and  towns  into 
a  single  community  with  a  common  center. 

As  early  as  1872  the  common  needs  of  the  district  led  to 
an  attempt  to  have  a  special  commission  appointed  to  report 
a  plan  for  a  system  of  sewerage  and  water  supply.  The 
state  board  of  health  says  in  regard  to  this,  "  It  seems  to  us 
of  great  importance  in  the  interest  of  public  health  that  some 
comprehensive  system  be  adopted."'  A  special  metropolitan 
drainage  commission  was  authorized  by  the  legislature  io 
1881.  In  its  report  it  recommended  the  establishment  of  a 
drainage  district  to  consist  of  Boston  and  twenty  other  cities 
and  towns.  Another  special  commission  reported  on  the 
same  subject  in  1885,  but  its  labors,  too,  were  without 
immediate  results.  Finally,  in  1889,  the  state  board  of 
health  reported  plans  for  a  sewerage  system  for  the  Mystic 
and  Charles  river  valleys,  and  a  board  of  metropolitan  sewer- 
age commissioners  was  established  to  carry  out  these  plans. 
The  board  consists  of  three  salaried  members  appointed  by 
the  governor,  with  the  consent  of  the  council,  for  terms  of 
three  years.  The  method  of  partial  renewal  is  adopted :  the 
term  of  one  member  expiring  annually.  It  is  its  duty  to 
build,  maintain  and  operate  a  system  of  main  sewers  for 
Boston  and  seventeen  other  cities  and  towns,  situated  in  the 
Mystic  and  Charles  river  valleys."  In  1895  it  was  authorized 
to  provide  a  similar  system  for  the  cities  and  towns  of  the 
Neponset  river  valley,  consisting  of  Boston,  Dedham,  Hyde 
Park  and  Milton.3 

In  1892  a  special  commission  was  appointed  to  "consider 
the  advisability  of  laying  out  ample  open  spaces  for  the  use 

'  Rtpori  fftht  Stale  Beard  tfHmJA,  187a,  p.  7. 
*Acb,  1889,  439,  'JSia^  1*95,  406. 
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volved  upon  the  county  authorities ;  but  the  county,  as  at 
present  constituted,  has  become  a  well-nigh  useless  institu- 
tion in  Massachusetts.  County  lines  as  originally  established 
were  determined  with  reference  to  the  common  needs  to  be 
served  \  but  conditions  have  changed  and  the  lines  have  re- 
mained fixed,  and  now  the  metropolitan  district  includes  one 
entire  county  and  parts  of  three  others.  Territorial  lines 
should  neither  divide  people  with  like  interests  nor  unite 
people  with  unlike  interests ;  the  problem  is  so  to  adjust  the 
territorial  boundary  as  to  include  a  maximum  of  like  with  a 
minimum  of  unlike  interests.  In  order  that  this  may  be 
brought  about  frequent  readjustment  is  necessary.  But  it  is 
here  that  the  rigidity  of  governmental  organization  is  most 
pronounced.  Failure  to  make  these  readjustments  is  usually 
excused  in  the  interest  of  the  preservation  of  historical  asso- 
ciations, but  historical  associations  of  the  highest  value 
center  about  the  common  life  of  the  community  rather  than 
about  any  definite  territorial  area;  they  demand  that  bound- 
ary lines  shall  express  the  common  life  rather  than  cramp  or 
divide  it. 

The  demand  for  some  form  of  local  government  for  the 
metropolitan  district  led  to  the  appointment  of  a  special 
commission  to  consider  the  subject  in  1894.'  This  commis- 
sion made  its  report  in  1896.  It  does  not  favor  the  forma- 
tion of  a  consolidated  city  by  the  annexation  of  all  the 
suburban  cities  and  towns  to  Boston.  It  recommends  that, 
while  preserving  local  initiative  and  local  autonomy  in  all 
matters  where  the  service  can  be  undertaken  and  carried  on 
by  the  respective  cities  and  towns  working  within  their  own 
borders,  a  county  with  a  county  council  at  its  head  should 
be  established  for  the  execution  of  larger  and  more  general 
undertakings.    The  district  which  it  proposes  to  include  in 

^A<ts,  1894. 446. 
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this  county  contains  twenty-nine  cities  and  towns ;  it  has  an 
area  of  273.07  square  miles,  and  in  1895  contained  a  popu- 
lation of  982,037,  of  whom  494,205  were  residents  of  Boston.' 
While  the  county  system  of  organization  is  for  the  present 
at  least  doubtless  the  best,  there  is  need  for  the  consolidation 
of  many  of  the  petty  municipalities  into  which  the  district 
is  divided.  The  average  area  of  these  cities  and  towns, 
excluding  Boston,  is  8.2  square  miles,  and  they  vary  in 
population  from  864  to  81,519.  As  long  as  a  municipality 
has  a  distinct  common  life,  consolidation  is  premature ;  but 
when,  as  is  in  many  cases  a  fact,  the  boundary  line  between 
two  municipalities  is  no  more  distinct  than  the  boundaries 
of  an  election  district  in  an  ordinary  city,  continued  separa- 
tion is  a  disorganizing  element.  The  tendency  of  a  wider 
social  and  industrial  organization  is  more  and  more  to  merge 
these  once  distinct  communities  into  a  common  whole.  But 
while  social  and  industrial  relations  have  become  organized 
on  a  wider  basis,  it  is  still  attempted  to  organize  government 
on  a  neighborhood  basis.  Under  modern  city  conditions  a 
man's  real  neighbors  are  not  the  people  who  happen  to  live 
in  the  same  district  or  building  that  he  does,  but  those 
whom  he  meets  in  the  work-shop,  the  store,  the  labor 
union,  the  social  club  and  the  church.  With  the  progress 
of  civilization,  association  depends  less  and  less  on  mere 
physical  contiguity  and  more  and  more  upon  an  identity  of 
economic,  social  and  intellectual  interests. 

>  See  Rtport  oflkt  Metropolitan  District  CommisHon^  1S96. 


CHAPTER  XII 

THEORY   OF  THE  RELATION  OF  COMMONWEALTH  TO 

MUNICIPAL  ACTIVITY. 

The  relation  of  the  municipality  to  the  commonwealth  is 
not  simply  that  of  a  subordinate  to  a  superior.  It  is  a  rela- 
tion of  a  much  higher  and  more  complex  character.  Each 
has  a  distinct  sphere  of  activity  and  a  distinct  individuality. 
Each  has  rights  to  be  respected  by  the  other,  and  duties  in 
the  interest  of  the  other ;  each  is  an  organ  of  the  state. 

This  follows  from  a  consideration  of  the  position  of  the 
municipality  and  the  commonwealth  in  the  economic  organ- 
ization of  society.  Upon  the  economic  organization  of 
society  depend  the  territorial  distribution  and  grouping  of 
population.  These  groups  or  communities  are  of  all  sizes ; 
the  smaller  being  included  within  the  larger,  and  these  within 
still  more  extensive  groups.  The  grouping  of  population 
about  a  common  center  leads  to  the  development  of  com- 
mon needs  that  can  best  be  met  by  collective  effort.  Each 
such  community  will  naturally  provide  institutions  for  the 
satisfaction  of  these  common  needs.  It  is  thus  that  the  town 
governments  in  Massachusetts  were  first  formed.  These 
communities  are  not  the  creation  of  a  central  government, 
they  are  the  product  of  the  existing  economic  organization ; 
and  territorial  divisions,  in  so  far  as  they  are  what  thty 
should  be,  will  conform  to  them.  Territorial  boundaries 
should  not  be  arbitrary,  but  should  express  the  common  life 
of  the  community. 

Commonwealth  lines  in  New  England  express  past  rather 
i6o  [544 
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prevented,  it  is,  therefore,  of  the  utmost  importance  that  the 
city  should  be  in  position  to  respond  at  once  to  the  new 
demands  that  are  made  upon  it;  it  is  essential  that  it  should 
possess  the  power  of  initiation.  This  is  far  from  being  the 
case,  however.  The  entire  municipal  organization  is  pre- 
scribed by  statute  in  the  greatest  detail,  and  nothing  can  be 
done  that  is  not  specifically  authorized.  The  needs  of  the 
municipal!^  are  constantly  changing,  but  it  cannot  make 
any  change  in  its  organization  or  undertake  any  new  activity 
without  first  receiving  the  express  authorization  of  the  legis- 
lature. The  changes  which  should  come  about  automatically 
with  the  changing  needs  of  the  community,  are  brought 
about,  if  at  all,  by  the  tardy  and  arbitrary  methods  of  special 
legislation.  This  is  at  present  the  most  demoralizing  ele- 
ment in  municipal  government.  In  Germany  and  France 
the  municipalities  have  a  general  grant  of  power ; '  and  as  we 
have  already  seen,  this  was  the  system  under  which  the 
institutions  of  the  Massachusetts  town  were  first  developed. 
It  is  to  this  system  that  the  remarkable  strength  and  vigor 
of  those  institutions  can  be  largely  attributed.  A  return  to 
this  system  would  introduce  new  life  and  vigor  into  municipal 
government. 

Assuming  then  a  municipality  with  a  general  grant  of 
power,  what  is  its  natural  sphere  of  activity?  In  the  first 
place  there  is  a  division  of  functions  between  the  individual 
and  the  government  as  a  whole ;  then  there  is  division  of 
governmental  functions  between  the  national  and  the  com- 
monwealth governments.  Assuming  that  these  divisions 
have  taken  place,  upon  what  principles  does  the  further  dis- 
tribution of  commonwealth  functions  between  the  central  and 
the  local  governments  depend? 

First.  Where  government  undertakes  to  exercise  control 

'  Goodnow,  Munidpal  PrtUemt,  p.  50. 
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over  a  given  institution,  the  question  of  whether  this  control 
shall  be  administered  centrally  or  locally  will  naturally  turn 
upon  the  extent  of  the  institution  in  question.  For  the  ex- 
ercise of  efficient  control,  the  jurisdiction  of  the  controlling 
authority  must  be  as  extensive  as  the  institution  controlled. 
An  officer  whose  jurisdiction  covers  but  a  single  town  cannot 
exercise  efficient  control  over  a  railroad,  telegraph  or  express 
company.' 

Second.  Whether  certain  functions  shall  be  administered 
centrally  or  locally  depends  upon  substantially  the  same 
factors  that  determine  whether  a  given  industry  shall  be  cen- 
tralized or  decentralized.  The  economies  ol  production  on 
a  large  scale  cause  the  large  producer  to  crowd  out  the 
smaller.  The  benefits  of  increased  specialization  can  be  ob- 
tained only  by  a  more  comprehensive  organization.  This  is 
as  true  in  certain  branches  of  public  administration  as  it  is  in 
industry.  Each  town  might  maintain  a  separate  prison,  in- 
sane asylum,  and  university,  but  equal  efficiency  could  be 
obtained  under  this  system  only  at  an  expense  that  would 
render  it  practically  out  of  the  question.  The  needs  of 
classification  and  specialization  require  organization  on  a 
more  comprehensive  basis.' 

Third.  It  being  determined  that  a  certain  function  shall 
be  administered  in  the  localities,  the  question  that  then  arises 
is  whether  it  shall  be  administered  independently  by  the  local 
authorities,  by  the  local  authorities  under  a  central  super- 
vision, or  by  centrally-appointed  and  responsible  officials. 
The  answer  to  this  question  depends,  in  the  first  place,  upon 
whether  the  efficient  performance  of  the  function  is  a  matter 
of  local  or  general  concern.  If  exclusively  of  local  concern, 
there  is  of  course  no  demand  for  central  interference.  If,  on 
the  other  hand,  it  be  a  matter  of  general  concern,  there  may 

> See  ibore  rj- 7'. 74. 79'  '»"•  "See  ibora  pp.  vj, 37, 49,6a. 


or  may  not  be  cause  for  central  interference ;  this  will  depend 
upon  whether  there  exists  in  the  performance  of  the  function 
an  identity  of  interest  between  the  municipality  and  the  com- 
monwealth. 

If  there  is  an  identity  of  interest  between  the  municipality 
and  the  commonwealth,  there  is  no  occasion  for  central  in- 
terference ;  the  general  welfare  will  be  cared  for  by  the  self 
interest  of  the  municipality.  Street  cleaning  and  the  main- 
tenance of  sewers  and  water  supplies  are,  upon  the  whole, 
examples  of  this  class  of  functions.  If,  however,  the  inter- 
ests of  the  two  are  not  in  all  respects  identical,  a  certain  de- 
gree of  central  supervision  and  control  will  be  necessary. 
Poor  relief  is  perhaps  the  best  illustration  of  this.' 

But,  when  in  the  performance  of  a  given  function,  the  in- 
terests  of  the  municipality  and  the  commonwealth  are  directly 
antagonistic,  it  is  usually  better  for  the  commonwealth  to 
perform  the  function  through  its  own  officers  than  to  compel 
the  municipality  to  act  as  its  agent.  Compulsory  service, 
once  the  rule  on  the  part  of  the  individual,  has  been  very 
generally  discarded  as  inefficient.  As  applied  to  municipal- 
ities it  is  even  more  unsatisfactory.  When  the  local  senti- 
ment is  opposed  to  the  enforcement  of  a  law  restraining  the 
individual,  it  will  usually  take  as  great  an  expenditure  of 
energy  on  the  part  of  the  central  ofEcials  to  secure  even  a 
tardy  enforcement  of  the  law  by  the  local  officials,  as  would 
be  required  should  they  take  its  enforcement  into  their  own 
hands.  This  is  usually  true  in  the  case  of  prohibitory  liquor 
laws,  and  often  in  the  case  of  compulsory  school  attendance 
laws.  The  recognition  of  the  principle  brought  about  the 
establishment  and  maintenance  of  a  state  police  force  in 
Massachusetts.' 

Governmental  functions  having  been  distributed  between 

'  See  above  pp.  38, 54, 73, 98.  •  See  •bove  pp.  73, 79, 80, 85, 89, 93. 
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the  municipality  and  the  commonwealth  according  to  the 
principles  above  indicated,  what  is  the  proper  relation  of  the 
commonwealth  to  the  municipality  as  such  ?  The  munici- 
pality, acting  as  the  agent  of  the  commonwealth  in  the 
administration  of  functions  in  which  there  is  not  a  complete 
identity  of  interest  between  the  municipality  and  the  com- 
monwealth, should,  as  we  have  seen,  be  subjected  to 
supervision  and  control;  but  it  is  also  necessary  that  the 
commonwealth  should,  to  a  certain  extent,  aid  and  regulate 
the  municipality  when  acting  in  furtherance  of  purely  local 
needs.  Here  the  analogy  of  the  relation  of  the  individual  to 
the  commonwealth  is  very  apparent.  The  commonwealth 
regulates  the  individual  in  his  relations  with  other  individuals, 
and  assists  him  by  performing  for  him  certain  services  that 
he  cannot,  or  cannot  efhciently  and  economically,  perform 
for  himself.  The  commonwealth  stands  in  a  similar  relation 
to  the  municipality.  It  must  regulate,  to  a  considerable  ex- 
tent, the  relations  of  the  municipality  to  the  individual  and 
to  other  municipalities.  Control  over  municipal  taxation 
and  boundaries  is  illustrative  of  this  field  of  regulation.'  In 
the  regulation  of  the  municipality,  however,  there  is  no  occa- 
sion for  the  close  supervision  that  is  maintained  over  the 
individual.  There  are  municipalities  that  are  occasional 
wrong-doers,  but  there  is  no  class  of  criminally  disposed 
municipalities,  as  there  is  of  individuals.  There  may,  how- 
ever, be  defective  and  dependent  classes  of  municipalities 
that  stand  in  need  of  special  aid  and  supervision.  Some  of 
the  small  declining  rural  towns  of  Massachusetts  may  be 

'  At  preseot  the  commonwealth  exercises  control  over  these  matters,  but  the 
control  exercised  is  legislative  and  not  administrative.  Legislative  control  is  as 
inferior  to  administrative  in  these  matters  as  it  is  in  the  case  of  quasi-yc&^z  cor- 
porations. Similar  beneSts  may  be  expected  to  accrue  from  the  establishment  of 
a  board  to  exercise  control  over  municipal  taxation,  loans,  boundaries  and  other 
matters  pertaining  to  the  municipality  as  such,  to  those  that  have  admittedly  re- 
sulted from  the  establishment  of  a  state  board  of  railroad  commissioners. 
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classed  as  dependents,  and  a  {ew  of  its  summer  resort  towns 
might  possibly  be  classed  as  defectives.'  It  is  the  province 
of  the  commonwealth  moreover  to  assist  the  municipality 
as  such,  by  performing  for  it  certain  services  that  it  cannot, 
or  cannot  efHciently  and  economically,  perform  for  itself. 
Of  this  nature  are  such  services  as  the  administration  of  the 
merit  system,  the  technical  regulation  of  municipal  monopo- 
lies, the  audit  of  municipal  accounts,  and  generally  the 
entire  field  of  municipal  inspection  and  the  securing  of  the 
greatest  possible  publicity  concerning  municipal  conditions.* 
The  relation  between  the  municipality  and  the  common- 
wealth is  organic  and  not  mechanical.  The  problem  is  to 
recognize  the  individuality  and  responsibility  of  each.  There 
must  be  centralization  without  consolidation  and  fusion, 
decentralization  without  divorce  and  isolation.  There  must 
be  sufficient  centralization  to  secure  the  autonomy  of  the 
commonwealth,  sufficient  decentralization  to  secure  the 
autonomy  of  the  municipality,  sufficient  control  to  secure 
the  responsibility  of  each. 

>SeeiboTepp.35,4S,53.  ■  See  ibore,  pp.  136,145,  151,  153. 
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